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Unilateral Action as a Legitimate 
Economic Weapon: Power Bargaining 
by the Employer Upon Expiration of 
the Collective Bargaining Agreement * 


INTRODUCTION 


An Employer’s Dilemma at the Bargaining Table 


The question concerning an employer’s freedom to 
modify the terms and conditions of employment upon 
the termination of the old contract is certain to be 
of great interest to employers and will no doubt re- 
quire careful investigation by labor lawyers. Are the 
provisions of the former agreement “frozen” until a 
new contract is signed? Or may an employer take 
unilateral action—that is, alter the existing terms and 
conditions of employment without the consent of his 
employees’ collective bargaining representative—with- 
out thereby violating his statutory duty to bargain 
collectively? 

The purpose of this Note is to inquire into the legiti- 
macy of the NLRB’s traditional prohibition of em- 
ployer unilateral action. The essence of the argument 
to be presented is that the Board’s traditional prohibi- 
tion of employer unilateral action proceeds from a 
misconception of the proper role of government in the 
bargaining process. The mere fact that an employer 
makes changes in terms and conditions of employment 





* Condensed from a Note by Gary V. Dubin and Anthony C. 
Gooch, published in 37 New York University Law Review 666-711 
(June 1962) and printed with permission from New York Uni- 
versity Law Review. Business address: New York University 
Law Review, Vanderbilt Hall, Washington Square South, New 
York 3, New York. Single copy price, $2.00. 
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without the consent of the employees’ collective bar- 
gaining representative should not constitute a refusal 
to bargain per se nor should it even justify the draw- 
ing of an inference of bad faith. On the contrary, it 
is submitted that unilateral action is a legitimate 
economic weapon, the exercise of which is not in and 
of itself inconsistent with the principles of free col- 
lective bargaining, and that its blanket prohibition is 
clearly contrary to congressional intent. 


THE NLRB’S TRADITIONAL PROHIBITION OF UNILATER- 
AL ACTION AS AN UNFAIR LABOR PRACTICE PER SE 


The NLRB has indicated in a substantial number 
of cases that any unilateral change in the terms and 
conditions of employment is per se an unfair labor 
practice. The development of this prohibition can best 
be understood by initially considering early Board 
history, when unilateral action featured prominently 
as a “union-busting” tactic. Employers, doubting the 
constitutionality of the National Labor Relations Act 
or failing completely to understand its implications, 
sought to drive unions from plants in various ways: 


(1) Refusal to Recognize the Union. 

(2) Direct Negotiations with Individual Employees. 
(3) Implied Efforts to Undermine the Union. 

(4) Sham Barganing. 


The factual determination of whether there had been 
direct dealing with individual employees or an out- 
right refusal to recognize the union was fairly easy 
to make. However, in the remaining two situations 
the employer’s conduct as a whole was considered 
to determine whether he was avoiding his duty to 
bargain in good faith, and whether he was seeking 
to undermine the union. Unilateral action by the em- 
ployer was considered as one factor from which an 
inference of bad-faith bargaining might be drawn. 
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The manner in which the unilateral action was taken 
was scrutinized in order to determine whether the em- 
ployer meant thereby to violate the employee’s right 
to organize without interference. In the cases where 
it was established that the employer had bargained 
in good faith, and did not intend to undermine the 
union, no violation of the act was found. 

Development of the Per Se Test. Under the pres- 
sure of an increasing number of cases, the Board 
began to modify its position and speak of unilateral 
action as a per se violation of section 8(a)(5) of the 
act. Since other indicia of antiunion animus were pres- 
ent in the great majority of these per se cases, 
it is difficult to ascertain how much weight should be 
placed on the fact that unilateral action was singled 
out as a refusal to bargain in and of itself or as par- 
ticularly indicative of bad faith. 

The problem is one of establishing the rather fine 
line between condemning conduct itself and using con- 
duct to support an inference about a state of mind. 
Two types of cases illustrate that the Board has been 
applying a per se test: (1) those where the facts do 
not permit an inference of antiunion activity or bad 
faith, and (2) those where neither bad faith nor an in- 
tent to undermine the union has been alleged in the 
complaint. 

Exceptions to the Per Se Test. Despite the general 
tendency of the Board to consider employer unilateral 
action as an unfair labor practice per se, several ex- 
ceptions to the rule have been recognized. 

(1) Impasse. It has become generally accepted 
that an employer may make certain changes in the 
terms and conditions of employment after an “impasse” 
in negotiations has been reached. 

The impasse exception to the Board’s prohibition 
of unilateral action is not, however, of great assistance 
to an employer seeking to make unilateral changes. 
The principal difficulty is that an employer cannot 
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tell with any degree of certainty when an impasse has 
occurred. In practice, it is impossible to find any 
workable criteria which will indicate to the employer 
how long negotiations must go on before the NLRB 
will find that an impasse has occurred. The question 
is further complicated by the fact that an impasse, 
having arisen, may be “broken” at any time by a 
change in circumstances. Moreover, there are a num- 
ber of further limitations on the right to take unilateral 
action even after an impasse has occurred. 

(2) Union Acquiescence. In a second group of 
cases unilateral action has been permitted where the 
union gave its express or implied consent to the change. 
Express consent will be found where the union has 
previously requested the change, or has subsequently 
made known its approval thereof. Implied assent to 
the change is found from a failure to protest, provided 
the union has been given sufficient notice of the em- 
ployer’s intention to change the terms and conditions 
of employment. 

The Board has imposed certain limitations on the 
acquiescence exception. It may be found that the notice 
was improperly given, or that the union was given 
insufficient time in which to voice its objections. Most 
important, the change will be held to disparage the 
union or the collective bargaining process if the an- 
nouncement of the change is not accompanied by 
suitable manifestations of respect for the status of 
the union as the exclusive bargaining representative. 

(3) Other Considerations. Two other factors have 
apparently been given some weight by the NLRB in 
determining whether or not an employer’s unilateral 
action constitutes an unfair labor practice. First, in a 
few cases the Board has indicated that the unilateral 
acts might have been permitted if the employer had 
been able to justify them on the ground of “business 
necessity.” 
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It has also been suggested that a “past custom” of 
taking a certain type of unilateral action may relieve 
it of its objectionable features in a particular case. 
It is submitted that this is not a real exception to the 
rule prohibiting changes in existing conditions. If it 
is found that the past practice has been to grant such 
increases, then the employer makes no change in the 
terms of employment when he continues to do so. 

The Per Se Test in the Circwt Courts. Until recent 
months the attitude of the circuit courts has been 
ambivalent towards the per se prohibition of employer 
unilateral action. There is language to be found in 
cases from almost every circuit which seems to indi- 
cate an acceptance of a per se test. On the other hand, 
many of the circuits have indicated in other cases that 
the determination of an employer’s refusal to bargain 
can be predicated only on a finding of bad faith, and 
not on the mere fact that an employer has made a 
unilateral change in the conditions of employment. 
Thus, the general picture which has emerged from cir- 
cuit court decisions is one of uncertainty, completely 
unsatisfactory as a guide to employers desiring to 
take unilateral action. 


THE STATUTORY DUTY TO BARGAIN 


Government Participation in the Bargaining Process 
and Its Relation to Unilateral Action 

Section 8(a)(5) of the National Labor Relations Act 
makes it an unfair labor practice for an employer “to 
refuse to bargain collectively with the representatives 
of his employees.” This vague statutory obligation has 
become the “most interesting and significant aspect” 
of the act. Dependent upon its interpretation are im- 
portant policy decisions concerning the role of govern- 
ment in the bargaining process which, in turn, deter- 
mine whether or not an employer’s unilateral action 
should be prohibited. 
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Legislative Intent. Legislative equivocation has 
caused most scholars to doubt that Congress had any 
clear intent when it enacted the statutory duty to 
bargain. 

Free Versus Ideal Collective Bargaining. What did 
emerge from the 74th Congress, it is submitted, were 
two possible interpretations of the role of government 
in the bargaining process: (1) that of free collective 
bargaining, wherein government attempts to provide 
the opportunity for joint participation by requiring 
that the employer extend recognition to the employees’ 
representatives and confer with them at the bargaining 
table, leaving it to the natural interplay of economic 
forces to produce agreement; and (2) that of ideal 
collective bargaining, wherein government seeks to 
compel joint participation in an atmosphere of in- 
formed persuasion, by regulating the conduct of the 
parties during the course of negotiations. 

Unilateral Action Under Free Collective Bargaining. 
Free collective bargaining begins with the premise that 
the parties “proceed from contrary and to an extent 
antagonistic viewpoints and concepts of self-interest.” 
Government requires the employer to recognize and 
bargain with representatives of the majority of his 
employees who, in turn, are protected from employer 
interference. The natural interplay of economic 
forces—that is, the economics of power bargaining—is 
relied upon to produce agreement. No attempt is made 
to regulate conduct at the bargaining table so long as 
the parties are actually meeting and conferring with 
a good faith desire to reach ultimate agreement. 

Unilateral action would seem to fit nicely into this 
context. Viewed as an economic weapon, the mere 
fact that an employer makes changes in terms and 
conditions of employment without the consent of his 
employees’ representative is not at all inconsistent with 
the philosophy of free collective bargaining. 

Unilateral Action Under Ideal Collective Bargaining. 
Ideal collective bargaining has two basic tenets: (1) 
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Both parties should submit all contract demands “to 
the consideration of the bargaining table where argu- 
ment, persuasion, and the free interchange of views” 
will produce understanding and agreement; (2) All 
“wages, hours, and conditions of employment should 
be determined by mutual consent.” Unilateral action 
would appear inconsistent with both of these require- 
ments. First, unilateral action, when employed as an 
economic weapon, is incompatible with the ideal of 
informed persuasion. Second, unilateral action by 
definition negates the ideal of mutual consent. 

The question whether unilateral action is an unfair 
labor practice per se would seem therefore to depend 
upon whether the statutory obligation to bargain col- 
lectively is to be interpreted as requiring free or ideal 
collective bargaining. 


THE NLRB’S INTERPRETATION OF THE DUTY TO 
BARGAIN 


Enforcement of Ideal Collective Bargaining 


The impact of government intervention in labor- 
management relations is felt as the National Labor 
Relations Board interprets and applies the duty to 
bargain in individual cases. Theoretical formulations 
of the proper extent of government intervention in the 
bargaining process are effective only to the extent that 
the Board adheres to them in its decisions. Free and 
ideal collective bargaining call for entirely different 
courses of action on the part of the NLRB. Under free 
collective bargaining the Board is limited to the func- 
tion of examining all the employer’s conduct, once he 
is actually meeting and conferring with his employees’ 
bargaining representative, in order to determine 
whether he has made a “forthright, candid effort .. . 
to reach a settlement of the dispute with his em- 
ployees.” Under ideal collective bargaining the Board 
would be permitted to regulate the bargaining conduct 
of the parties in light of its own determinations of 
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what conduct is consistent with the ideal of fixing 
terms and conditions of employment through reasoned 
persuasion. It would appear that the Board has 
adopted the tenets of ideal collective bargaining in its 
enforcement of the NLRA. 

The Establishment of Per Se Tests. Ideal collective 
bargaining has been enforced by the Board through the 
device of the per se test. Certain conduct is held to be 
an unfair labor practice regardless of the party’s 
actual state of mind, or is regarded as sufficient, by 
itself, to support a finding of bad faith. If the mere 
fact that [a company] makes changes in terms and 
conditions of employment without the consent of its 
employees’ bargaining representative will support an 
unfair-labor-practice finding, even though its negoti- 
ators are actually meeting and conferring with the 
union in a sincere desire to reach agreement, the Board 
is in reality applying the tenets of ideal collective 
bargaining based upon its own notions of good bargain- 
ing conduct. 

Union Economic Pressure as a Per Se Violation. 
In the ordinary situation where an employer is found 
guilty of a refusal to bargain, it is difficult to deter- 
mine whether the Board has in fact attempted to ascer- 
tain his state of mind during bargaining or has actually 
condemned certain conduct as per se violative of the 
act. However, three recent cases in which unions were 
charged with violations of section 8(b)(3) clearly 
exemplify the Board’s application of the tenets of ideal 
collective bargaining. It is significant that the actual 
subjective good faith of the union representatives was 
not at issue in these cases. 

(1) Teatile Workers Union (the Personal Products 
Case). Representatives of the employer and the union 
met in frequent negotiations and arrived at agree- 
ment on a substantial number of disputed issues. The 
union, in an attempt to induce management to grant 
its remaining demands, introduced a slowdown and a 
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general program of “harassment.” Negotiations con- 
tinued throughout, and there was no allegation that 
the union literally failed to bargain in good faith. Yet 
the Board found a violation of section 8(b) (3), thereby 
exhibiting its tendency to enforce ideal collective bar- 
gaining. The Court of Appeals for the District of 
Columbia Circuit refused to accept this interpretation 
of the duty to bargain. 

(2) International Union, UMW (the Boone County 
Case). Undaunted by the circuit court’s refusal to 
enforce its order in Personal Products, the Board re- 
iterated and extended its view in a case where the union 
struck to bring pressure on management in a dispute 
over hiring practices. The Board held that the strike 
was not protected because it violated an implied no- 
strike clause in the agreement then in force. It further 
found a refusal to bargain in good faith, citing Per- 
sonal Products. Enforcement was denied on the ground 
that a no-strike clause could not be inferred from the 
terms of the agreement. 

(3) Insurance Agents’ Int'l Union (the Prudential 
Insurance Co. Case). Union members carried on an 
extensive “Work Without a Contract” program of 
harassment designed to pressure management into 
granting demands which the union was making at the 
bargaining table. Negotiations continued and agree- 
ment was reached. The Board, finding a union refusal 
to bargain, recognized its conflict with the circuit court, 
yet claimed the right to maintain its position. The 
circuit court denied enforcement in a per curiam 
opinion on the strength of its previous decision in 
Personal Products. 

Thus the Board displayed its determination to in- 
terpret the act as requiring ideal collective bargaining. 
Under such a view, wherein government may regulate 
the conduct of the parties at the bargaining table, 
the Board would unquestionably have the power to 
prohibit an employer’s unilateral action. 


9 








INDUSTRIAL RELATIONS DIGEST 


THE SUPREME COURT’S INTERPRETATION OF THE 
DUTY TO BARGAIN 


Free Collective Bargaining as the Present National 
Labor Relations Policy 


When the Supreme Court granted the Board’s peti- 
tion for certiorari in Insurance Agents, it became evi- 
dent that only through a reconsideration of the role 
of government in the bargaining process could the con- 
troversy between the Board and the court of appeals be 
resolved. The majority of the Court actually handed 
down a definitive interpretation of the duty to bargain 
when it held that the Board’s approach proceeded from 
an erroneous view of the bargaining process. 

The Court Endorses Free Collective Bargaining. 
Justice Brennan, writing for the majority, came to four 
significant conclusions concerning government’s role 
in collective bargaining. Serving as guideposts for 
determining whether an employer’s unilateral action is 
an unfair labor practice per se, these observations 
merit close analysis: 

(1) The most basic purpose of Congress in impos- 
ing the duty to bargain upon the employer is to make 
effective his obligation to extend recognition to the 
collective bargaining representative chosen by the ma- 
jority of his employees. 

(2) The type of recognition that Congress wants 
extended to the representatives of the majority of the 
employees and the only essential standard of conduct 
required of the employer at the bargaining table is 
that he meet and confer in good faith, that is, with 
a desire to reach ultimate agreement. 

(3) It is within the statutory design of Congress, 
in relying upon the natural interplay of economic 
forces to produce agreement, to permit an employer 
desirous of reaching collective agreement—as the good- 
faith standard requires—to exert economic pressure 
during negotiations. It is therefore clear that our 
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present national labor relations policy is one of free 
collective bargaining, wherein “the two factors— 
necessity for good-faith bargaining between parties, 
and the availability of economic pressure devices to 
each to make the other party incline to agree on one’s 
terms—exist side by side. 

(4) It is not the intention of Congress that the 
Board be allowed to enforce its own notions concern- 
ing good bargaining practices or equalize disparities 
of bargaining power through the application of per se 
tests designed to regulate the use of economic pressure 
devices by the parties. Congress enacted section 8(d) 
in order to prevent the Board from controlling the 
substantive terms of the collective bargaining agree- 
ment. In particular, it did not want the Board “picking 
and choosing which economic devices of labor and 
management shall be branded as unlawful.” If the 
Board could regulate the use of economic weapons in 
collective bargaining, it would be able to exert con- 
siderable influence upon the substantive terms of the 
collective bargaining agreement. 

Justice Frankfurter, in a separate opinion in which 
Justices Harlan and Whittaker joined, rejected the 
Board’s contention that the Court had ever approved 
per se condemnations of bargaining conduct “without 
regard to ascertainment of a state of mind.” On the 
other hand, Justice Frankfurter disagreed with the 
majority approach, asserting that it goes too far in 
denying “even an inference of a lack of good faith .. . 
to be drawn from such conduct.” The position of the 
majority of the Court that economic pressure is, in 
itself, consistent with the requirements of the act 
does not mean, however, that it will not support an 
inference of bad faith when it causes deficiencies in the 
party’s performance at the bargaining table. Insurance 
Agents will stand for the proposition that, so long as 
a party is actually meeting and conferring with re- 
spect to terms and conditions of employment, the 
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Board may not rule that his conduct is per se a re- 
fusal to bargain in good faith, but that it must make 
a determination as to the party’s state of mind based 
upon the totality of the evidence. 

Ideal Collective Bargaining as Incompatible with 
the Present Policy. By affirming the decision of the 
Court of Appeals of the District of Columbia Circuit 
which had set aside the Board’s order in Insurance 
Agents, the Court called a halt to the Board’s tendency 
to enforce ideal bargaining. It is still too early to 
know what effect a policy of free collective bargaining 
will have upon the Board’s traditional prohibition of 
employer unilateral action. But considered in the light 
of the economics of power bargaining which underlie 
the NLRA, unilateral action appears to be a legitimate 
economic weapon. The Board’s position, meanwhile, 
is beginning to be challenged in the federal courts. 


THE ECONOMICS OF POWER BARGAINING 


Unilateral Action Acknowledged as a Legitimate Eco- 
nomic Weapon in Free Collective Bargaining 

The determination of the ultimate issue of a party’s 
state of mind, i. e., good faith, will depend, in part, 
upon the drawing of inferences from conduct outside 
the conference room. And whether the mere fact that 
an employer has unilaterally changed terms and con- 
ditions of employment will raise an inference of bad 
faith depends upon whether the changes themselves, 
apart from a consideration of the method and manner 
in which they are undertaken or circumstances sur- 
rounding the particular negotiations, evidence a for- 
bidden state of mind. 

The State of Mind of the Parties. A party may be 
said to approach the bargaining table with one of 
the following three attitudes. The first Congress pro- 
hibited, the second it required, and the third it hoped 
would evolve. 
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(1) Take-It-or-Leave-It. This approach to collec- 
tive bargaining is fundamentally inconsistent with the 
duty to bargain. The party manifesting this state of 
mind is said to have no interest in reaching agreement 
except on his terms. The result is sham bargaining, 
having as its direct effect the denial of recognition to 
the union. 

(2) Compromise-May-Be-Cheaper-Than-Battle. Al- 
though the parties are required to approach the bar- 
gaining table “with a desire to reach ultimate agree- 
ment,” they are not compelled, however, to agree. The 
Board is not given the power to regulate their conduct 
since such government participation would directly 
affect the substantive terms of the contract. Instead, 
the presence of economic pressure devices and their 
occasional exercise were relied upon as a motive force 
in producing agreement. Viewed as an economic 
weapon, unilateral action in the abstract is perfectly 
consistent with the requirements of free collective bar- 
gaining, reflecting an attitude of compromise and a 
dependence upon the economics of power bargaining. 
Its per se prohibition, on the other hand, would appear 
to be contrary to congressional intent. 

(3) Truth-in-Bargaining. This final approach 
adopts the tenets of ideal collective bargaining. Placing 
its major emphasis upon the gathering and interpreting 
of economic facts, it relies upon reason rather than 
force to secure agreement. Although unilateral action 
would almost always be inconsistent with this state of 
mind, as an economic weapon it contributes indirectly 
to the ultimate attainment of the ideal bargaining 
relationship. 

The essence of the argument presented herein is that 
since an analysis of the economics of power bargaining 
demonstrates that unilateral action is a take-it-or- 
leave-it attitude, the Board’s traditional per se pro- 
hibition is contrary to the congressional intent under- 
lying present labor legislation. 
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Traditional Notions Concerning Power Bargaining. 
The concept of power bargaining assumes the ex- 
istence of opposing concentrations of economic power, 
with the bargaining power of each party traditionally 
viewed “as the ability to exert pressure on others, and 
withstand pressure from others.” Thus, a union’s bar- 
gaining power has usually been thought of as dependent 
“upon three basic elements: the right to strike, the 
ability to strike successfully, and the amount of loss 
which can be inflicted on the employer by a strike.” 
The employer’s bargaining power, on the other hand, 
would be dependent upon its ability to interfere with 
the initiation and conduct of the strike and withstand 
its effects. This traditional strike-oriented approach 
and its application in terms of only one bargaining 
issue has failed to explain adequately the dynamics 
of power bargaining. “The process of group agree- 
ment” which is free collective bargaining does not 
yield to so simplified an analysis. 

The Cost-of-Disagreement Theory. Power bargain- 
ing [has been described as], an “economic tug of war” 
wherein each party attempts to place economic pres- 
sure upon the other (by adding to the other’s cost of 
disagreement) while relieving the pull of economic 
pressure that has been exerted against him (by lessen- 
ing his own cost of disagreement). This view of the 
bargaining process focuses attention upon the “ex- 
ploratory process of negotiation” as the only means 
by which the costs of agreement and disagreement of 
both parties can be balanced. In contrast to theories 
of power bargaining which are strike-oriented, the 
cost-of-disagreement theory takes into account “not 
only the striking or resistance capacities of the parties 
but the economic, political, and social circumstances 
insofar as these bear upon the cost of agreement or 
disagreement. In fact, there appears to be no mean- 
ingful way in which a union’s striking power, for ex- 
ample, can be separated from surrounding economic 


14 








UNILATERAL ACTION BY EMPLOYER 


and political forces.” The conduct of an employer in 
stalling negotiations through a busy season or in an 
attempt to build up inventory in order to better with- 
stand a strike would be part of the catalog of “employer 
weapons” compatible with the duty to bargain. 

Unilateral Action as a Legitimate Economic Weapon. 
It is evident that an employer’s unilateral action dur- 
ing contract negotiations is an economic weapon. Such 
conduct significantly affects the parties’ relative costs 
of disagreement. The Board’s traditional prohibition 
of unilateral action as an unfair labor practice per se 
has resulted in increased costs of disagreement for 
employers relative to those of the unions and, hence, 
has affected the substantive terms of collective bargain- 
ing agreements. That this result was not intended 
by Congress is clear. It is not surprising, therefore, 
that the Board’s position is beginning to be challenged 
in the federal courts. 


THE NLRB’S TRADITIONAL PROHIBITION OF UNI- 
LATERAL ACTION BEGINS TO BE CHALLENGED 
IN THE FEDERAL COURTS 


“A Time to Pause and Take New Soundings” 


Since the Supreme Court’s decision in Insurance 
Agents, it has continued to voice its dissatisfaction 
with the Board’s use of per se tests. The Board’s re- 
cent departures from long-standing precedent clearly 
indicate that this criticism has not gone unnoticed. 

The Board’s recent reconsideration of its past rules 
is important not only because it depicts “a definite 
movement away from the rubber stamp approval of 
‘per se’ rules,” but also because it signals a return to 
the basic statutory purpose of promoting free collec- 
tive bargaining. 

The Revolution in the Circwt Courts. The Board, 
in its attempt to free itself from “self-inflicted dedica- 
tion to ‘per se’ rules,” has nevertheless been reluctant 
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to modify its traditional prohibition of unilateral ac- 
tion, as evidenced by the decisions of the Board im- 
mediately after the Supreme Court’s decision in In- 
surance Agents. The circuit courts have begun, 
however, to reconsider their previously uncritical ac- 
ceptance of unfair-labor-practice findings based upon 
per se prohibitions of unilateral action, and have 
recently refused enforcement in several significant 
cases. 

When the Board’s order in Katz came before the 
Second Circuit for enforcement, Circuit Judge Water- 
man, in a well-reasoned opinion, refused to uphold the 
Board’s application of a per se bad-faith test to em- 
ployer unilateral action. The case was remanded to 
provide the Board with an opportunity to take addi- 
tional evidence to support its findings. 

In NLRB v. Cascade Employers Ass’n, the Ninth 
Circuit was recently called upon to enforce an order 
of the Board prohibiting a multi-employer association 
from instructing its members to take unilateral action 
affecting terms and conditions of employment. The 
court denied enforcement on the authority of the Su- 
preme Court’s decision in Insurance Agents and the 
Second Circuit’s recent opinion in Katz. Thus, two 
circuits have announced opposition to the Board’s 
per se bad-faith test as applied to employer unilateral 
action, troubled by the fact that the Board did not 
otherwise attempt “a finding concerning the respond- 
ent’s state of mind based upon a ‘totality of the evi- 
dence.’” Both remanded to the Board to allow addi- 
tional evidence to be taken and new findings to be 
made. 

Katz Before the Supreme Court. The Supreme 
Court granted a writ of certiorari to the Second Circuit 
and for the first time in the history of the NLRA took 
the opportunity to consider the legitimacy of the 
Board’s contention that employer unilateral action is 
an unfair labor practice per se. It is significant that 
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the Board apparently responded by abandoning its 
contention that the taking of unilateral action was 
bad-faith bargaining per se (as it had argued before the 
Second Circuit), and urged upon the Court a new per 
se test instead. In the Board’s view, such changes now 
constituted a per se refusal to meet and confer. This 
novel contention, upon close analysis, appears to be no 
more than a play on words. First, it ignores the fact 
that the employer is actually meeting and conferring 
with the employees’ representatives with respect to 
terms and conditions of employment, thus extending 
recognition to the latter as required by the act. Second, 
it fails to take into account an important distinction 
made in section 8(d), where the duty to bargain is 
defined. The section imposes an obligation to meet and 
confer merely “with respect to,” and not “before 
modifying” terms and conditions of employment. The 
fact that the section sets up special procedures which 
must be satisfied as additional requirements of the 
duty to bargain, such as a freezing of the existing con- 
tract provisions for sixty days prior to actual termina- 
tion or modification, underscores this distinction. The 
Board’s interpretation, calling for full negotiations 
before alteration, would, in effect, rewrite the clear 
language of section 8(d). Third, it disregards the fact 
that, by freezing terms and conditions of employment 
until full negotiations are concluded, economic pres- 
sure may be thus exerted directly against an employer 
who is trying to reach agreement, thereby affecting the 
substantive terms upon which the parties will eventu- 
ally contract—a result forbidden by Congress. 

The Supreme Court in Katz reversed the decision 
of the Second Circuit, but did not actually disapprove 
of the circuit court’s rejection of a per se bad-faith 
test. Nor did it expressly adopt the Board’s blanket 
condemnation of employer unilateral action taken be- 
fore full negotiations as a per se refusal to meet and 
confer. Instead, the Court, in phrasing the issue, took 
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a narrow view of the controversy before it, asking 
merely: “Is it a violation of the duty ‘to bargain col- 
lectively’ .. . for an employer, without first consult- 
ing a union with which it is carrying on bona fide 
contract negotiations, to institute changes regarding 
matters which are subjects of mandatory bargaining 
under § 8(d) and which are in fact under discussion?” 
Although answering the question in the affirmative 
and thereby establishing as minimum requirements the 
giving of notice of the proposed changes to the union 
and initial consultation with the union’s bargaining 
representatives, the Court did not expressly consider 
the most important question whether the employer may 
make unilateral changes in the terms and conditions of 
employment without waiting until full negotiations 
over the subject matter have been completed. Never- 
theless, the opinion does contain language which seems 
generally to condemn employer unilateral action in and 
of itself. Such remarks by the Court, however, should 
be restricted by and read in light of the material facts 
of the controversy before it. 

It is submitted that the Court’s decision, conspicu- 
ously lacking in citations to prior authority, was in- 
fluenced mainly by what clearly appears to have been 
the just result in the case before it. For it seems 
obvious that the employer in Katz, failing to present 
any convincing justification for the taking of unilateral 
action, was primarily interested in avoiding bona fide 
negotiations with the newly-formed union, contrary to 
the requirements of the act. The Court, moreover, was 
justifiably concerned over the practical effects of such 
unilateral changes on the bargaining process, a point 
heavily stressed by the Board’s counsel. This un- 
fortunate body of dicta is understandable when we 
take into account the fact that the role of unilateral 
action as a legitimate economic weapon in free col- 
lective bargaining was not argued before the Court. 
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On balance, the Court’s opinion is most unsatisfac- 
tory in that it will probably cause further uncertainties 
in an area already cluttered with legislative, adminis- 
trative, and judicial ambiguity. Further, it will inevita- 
bly hamper the supervisory functions of the circuit 
courts, unless Katz is narrowly restricted to its facts. 
First, the Court’s newly-voiced requirements of prior 
notice and consultation were not necessary to the prop- 
er disposition of the case. The same result could have 
been achieved through application of the already estab- 
lished subjective good-faith test, once overcoming the 
technical difficulty caused by the narrow wording of 
the complaint. Second, the most significant objection 
that can be made to the Court’s opinion is that the 
equivocal language its condemnation of the specific 
employer unilateral action taken therein will encourage 
the Board to maintain its traditional per se prohibi- 
tion, unrestricted by the material facts of Katz, even 
in situations where unilateral action is taken with no- 
tice and prior consultation, intended solely and simply 
as an economic bargaining weapon. The following an- 
alysis of two recent Board cases, wherein the economic 
argument was raised by employers for the first time, 
occurring contemporaneously with the Katz litigation, 
compels the conclusion that the question concerning the 
employer’s ability to modify the terms and conditions 
of employment without the consent of his employees’ 
collective bargaining representative will of necessity 
find its way back before the Supreme Court. 

Bethlehem Steel Co. (Shipbuilding Division). In 
Bethlehem, the collective agreement was set to expire 
on July 31. The company announced on July 28 that if 
no new agreement was reached before the expiration 
date, the formal grievance and arbitration procedures 
and all union security provisions, i.e., compulsory union 
membership requirements, check-off of union dues, and 
superseniority for union officers, would be suspended 
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until a new agreement was signed. The above changes 
were thus instituted after prior notice and consulta- 
tion, and the union charged the company with a refusal 
to bargain in good faith. Respecting the above changes, 
the trial examiner came to three major conclusions. 
First, he held that unilateral action, “taken either with 
no union consultation at all or during the very period 
the parties are seeking to settle their differences at the 
bargaining table, in fact bypasses the Union and almost 
conclusively proves the employer’s bargaining to be 
only bad faith pretense at dealing with the bargaining 
agent.” Second, the trial examiner came to the conclu- 
sion that the suspended provisions were not actually 
terms and conditions of employment and that the per 
se prohibition of unilateral action was therefore in- 
applicable. Third, he held that no inference of a lack of 
good faith could be raised from the conduct of the com- 
pany in attempting to exert economic pressure upon the 
union. The first two findings are questionable. The 
last is consistent with the requirements of the act. 
When the trial examiner’s report was submitted to 
the Board, it adopted his conclusions and recommenda- 
tions, but “without completely agreeing with all his 
subsidiary findings.” The Board later modified its de- 
cision in a supplementary opinion which broadened the 
scope of the traditional per se prohibition of unilateral 
action. The Board brought the subject matters of the 
Bethlehem changes within the reach of the prohibition 
by holding that “unilateral action taken with respect 
to a matter related to ‘wages, hours, and other terms 
and conditions of employment’ was in derogation of 
the union’s representative status and a violation of 
Section 8(a)(5).” The suspension of compulsory union 
membership and check-off were not found to be unlaw- 
ful, however, for such unilateral action was apparently 
required “in accordance with the mandate of the Act.” 
The Bethlehem decision clearly goes far beyond the 
Supreme Court’s holding in Katz, fashioning a broad 
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per se prohibition unbounded by any considerations 
of prior notice or consultation. 

Crestline Co. An expiring agreement included provi- 
sions allowing employees certain paid holidays and 
requiring the employer to pay sixty per cent of the cost 
of the employees’ group insurance plan. Negotiations 
for a new agreement began in March, with the expira- 
tion of the old contract set for April 30. The company 
took the position that the above two provisions should 
be retained without alteration in the new agreement. 
A day before the employees were to vote on the com- 
pany’s offer, a notice was distributed to the employees 
informing them that the company “was discontinuing 
the payment of its portion of the insurance premium 
because operations without a bargaining agreement 
had increased its costs and it was necessary to effect 
some compensating savings.” The employees subse- 
quently rejected the offer. Negotiations continued 
without agreement being reached. Meanwhile, the com- 
pany refused to make holiday payments for Memorial 
Day or the Fourth of July. The company apparently 
did not consult with, or notify, the union in advance of 
its unilateral action on May 30. 

The company contended that since its contractual 
commitments had ended it need not pay for the two 
holidays, and that its unilateral acts did not violate its 
duty to bargain collectively since they were attempts 
to put the union under pressure “in order to obtain 
more favorable terms for itself in a new agreement.” 
The Board rejected these arguments, holding that the 
Insurance Agents’ economic pressure doctrine did not 
apply to an employer’s unilateral acts. 

Crompton-Highland Mills Re-examined. In Cromp- 
ton-Highland Mills, the employer, after an impasse in 
negotiations had been reached, granted a unilateral 
increase in wages substantially greater than any it had 
offered during negotiations, without notifying the 
union. The Court affirmed the Board’s decision, hold- 
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ing that the employer’s conduct supported a finding of 
a lack of good faith. The Court did not, however, hold 
that any unilateral action, in and of itself, will raise an 
inference of bad faith. The decision turned on the 
manner in which the unilateral acts were affected in the 
surrounding circumstances and not on the taking of 
unilateral action per se. Crompton-Highland Mills 
would appear to stand for the proposition that an em- 
ployer’s unilateral action will raise an inference of a 
lack of good faith only when the manner in which it is 
taken under the surrounding circumstances of each in- 
dividual case reveals a position inconsistent with that 
maintained at the bargaining table. 


CONCLUSION 


The Scope of Permissible Unilateral Action Under Free 
Collective Bargaining 


The Board’s traditional policy of drawing inferences 
of bad faith from the taking of unilateral action in and 
of itself, and in many cases raising such inferences to 
the level of a per se test, would appear to be precluded 
by the clear intent of Congress not to allow the NLRB 
to affect the substantive terms of the agreement. The 
Board’s newly-fashioned per se test, urged upon the 
Supreme Court in the Katz case, is equally untenable 
in its attempt to condemn employer unilateral action 
as a per se refusal to meet and confer. It is unlikely, 
however, that the Board’s position will change, absent 
adequate supervision by the federal courts. Employers 
would be well advised, therefore, to satisfy the follow- 
ing requirements of free collective bargaining which 
have emerged from our previous discussion before 
making unilateral changes in terms and conditions of 
employment. Only in such situations can the issue be 
brought squarely before the circuit courts. 


(1) Before making unilateral changes in the 
terms and conditions of employment following the 
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expiration of a collective bargaining agreement, an 
employer must satisfy his statutory duty to bar- 
gain in good faith by entering into negotiations 
with the employees’ bargaining representatives in 
a sincere desire to reach ultimate agreement and by 
complying with the procedural limitations imposed 
by the act. 

(2) The method and manner in which the uni- 
lateral action is undertaken must not contradict 
the employer’s position at the bargaining table, 
i.e., the employees’ bargaining representatives 
must receive prior notice of the proposed changes, 
they must first be consulted and given an imtial 
opportunity to agree to the modifications in order 
that a new contract might result, and the changes 
must be made in a way which demonstrates to the 
employees that the employer recognizes his obliga- 
tion to bargain collectively and is desirous of 
reaching ultimate agreement. 

(3) The nature of the unilateral action under- 
taken must not be such as to create deficiencies in 
the ability of the parties to reach ultimate agree- 
ment, i.e., the changes must not be of such perma- 
nence that re-examwmation of the same subjects at 
the bargaining table is effectively precluded. 


The Board’s Probable Reaction to Future Unilateral 
Action. The Board has evidenced a desire to continue 
some type of per se prohibition. It is likely that the 
Board will attempt to replace its traditional per se 
bad-faith test with an expanded version of the Supreme 
Court’s holding in Katz. Unless the circuit courts re- 
strict the Katz rule to the material facts therein, the 
Board will be under no compulsion, in unilateral action 
situations, the accept the task of ascertaining the em- 
ployer’s state of mind—its proper function in a system 
of free collective bargaining. 

Assuming that the circuit courts reject the Board’s 
condemnation of employer unilateral action as a per se 
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refusal to meet and confer, the possibility would still 
exist that the Board might enforce its traditional pro- 
hibition of unilateral action under the guise of a finding 
of a lack of good faith if allowed to continue its policy 
of drawing inferences of bad-faith bargaining from the 
exercise of unilateral action in and of itself. 

The Need for Closer Circmt Court Supervision. The 
supervisory task of the circuit courts is twofold. En- 
forcement must be denied where Board decisions rest 
either upon the application of a per se bad-faith bar- 
gaining test or a factual finding of a refusal to meet 
and confer based upon a unilateral change undertaken 
without full negotiations. Two circuits have recently 
rejected the per se bad-faith test in cases of employer 
unilateral action, but the language of their opinions 
indicates that they might possibly sanction the Board’s 
drawing inferences of bad-faith bargaining from the 
changes alone. It is only the factual discrepancies or 
deficiencies in the employer’s bargaining conduct re- 
sulting from his use of unilateral action which should 
raise inferences of bad faith. Once permissibly drawn, 
the evidential weight to be accorded the inferences will 
be determined largely by the Board in the exercise of 
its expertise. If the Board is allowed to draw such in- 
ferences from the mere fact of unilateral changes, its 
traditional prohibition would only be taking on new 
forms—a result which the Supreme Court has con- 
sciously rejected in Insurance Agents. 

The Court of Appeals for the Fifth Circuit appears 
to have taken the correct approach in a recent case 
when it refused to enforce a Board order based upon 
a finding that an employer’s use of a lockout, aimed at 
improving his bargaining position, was “prima facie” 
or “presumptive” evidence of the commission of an un- 
fair labor practice. The circuit court laid down the 
appropriate measure for judicial review of the Board’s 
decisions : 
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“Our approach is to match the employer’s conduct 
under review against specific provisions of the Act 
to see whether, within the accepted limits of judi- 
cial review, there is substantial evidence of actions 
which constitute violations of standards prescribed 
by Congress.” 


Since the act contains no specific prohibition of uni- 
lateral action, such conduct must be matched against 
sections 8(a)(5) and 8(d) in order to determine 
whether there has been a refusal to meet and confer 
in good faith. Interpreted in accordance with the prin- 
ciples of free collective bargaining, these sections im- 
pose only three basic limitations upon an employer’s 
conduct. As long as an employer satisfies these re- 
quirements, a reviewing court should strike down any 
finding of an unfair labor practice based solely upon 
the fact that unilateral changes were made in the terms 
and conditions of employment. 

The NLRB’s prohibition of employer unilateral ac- 
tion survives as a remnant of its policy of enforcing 
ideal collective bargaining, a view of government’s role 
in the bargaining process which has been discredited 
by the Supreme Court as clearly contrary to congres- 
sional intent. At the present stage of labor-manage- 
ment relations, when the existence of unions is gener- 
ally accepted as a fact of business life, the continuation 
of such a prohibition deprives employers of a legitimate 
economic weapon and weakens their position at the 
bargaining table. Only by refusing to allow the Board 
to find a refusal to meet and confer or to draw infer- 
ences of bad-faith bargaining from the mere fact of a 
unilateral change in the terms and conditions of em- 
ployment will the parties be allowed to determine for 
themselves “the substantive solution of their differ- 
ences.” 

































Productivity Guidelines Won’t Work * 


By now we are all familiar with the contention that 
if wage increases do not exceed productivity gains, then 
there will be no inflationary pressure from wages—no 
“eost-push” inflation. From the businessmam’s point 
of view, however, not only is there a faulty premise in 
such an approach, but there are also operational and 
investment problems. 

Businessmen should applaud the economists for hav- 
ing performed a useful service in focusing attention 
on increases in wage costs that are not “earned” by 
corresponding increases in productivity. They should 
also recognize that the theoretically noninflationary 
national productivity guideline approach to wage in- 
creases can go a long way toward reducing the rate of 
inflation. But businessmen should understand that ap- 
plying this standard will not stop inflation. 

The businessman considers the productivity-wage in- 
crease area from a different vantage point than does 
the economist. His focus is on his labor costs, his bal- 
ance sheet, and his capital investment needs. 

From the businessman’s point of view, these ques- 
tions might be raised over the productivity guideline 
standard for noninflationary wage increases: 

(1) Are there practical obstacles to the application 
of the productivity guideline approach? 

(2) Is the simple division of all costs of production 
into either “labor” or “capital” sufficient? 





* Condensed from an article by W. Bernard Thulin, published 
in Harvard Business Review 70-78 (November—December 1962), 
and printed with permission from Harvard Business Review. 
Business address: Harvard University, Boston, Massachusetts. 
Single copy price, $2.00. 


26 














PRODUCTIVITY GUIDELINES WON’T WORK 


(3) What will be the increase in cagital investment 
necessary to generate an x per cent increase in pro- 
ductivity? And will this increase affect the rate of re- 
turn and the investment outlook? 

Professor Henry C. Wallich has suggested that a 2% 
annual productivity increase be used as the standard 
for reasonable wage increases. He indicates that if we 
want stable prices, wage increases will have to be 
limited to this 2% guide on a nationwide average basis. 
Wallich also uses a very simple example to show that 
the shares of labor and capital remain unchanged: 
“Tf labor gets $70 and capital $30 of each $100 produced 
by a business, a 10% increase in productivity will raise 
labor income to $77 and capital to $33 of each $110 
produced.” 

Wallich’s 2% figure is based on the long-term annual 
rate of U. S. productivity increase for the private 
economy, excluding government and agriculture. He 
recognizes that there probably will have to be refine- 
ments above and below the 2% figure to allow for 
special situations. And he emphasizes that prices will 
have to fall in industries that have high productivity 
gains to make up for prices that will have to rise in 
industries where the productivity gain is less than aver- 
age. 


Basic Assumptions 


Businessmen should applaud the efforts of econo- 
mists to reduce complex economic forces to simple 
terms. But let us look a little closer. It is quite clear 
that the simple examples rest upon two basic assump- 
tions : 

(1) Stable prices, on a nationwide average basis, 
are a desirable national objective. 

(2) All costs of production can be classified either 
as labor or capital. Here the concept is a national one 
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in which even material costs to processors can be traced 
to the labor and capital costs of others. 

If we accept the objective of a stable price level, and 
if we accept the other assumption that all costs of 
production are either labor or capital costs, then, theo- 
retically, everything would march along in good shape, 
with labor and capital sharing the benefits of increased 
productivity, according to the proportion each con- 
tributes to the total costs of production. This is the 
theory underlying the suggested guidelines for sup- 
posedly noninflationary wage increases. 

But the businessman does not look merely at wages 
and profits, or at labor and capital. He considers— 
among other things—taxes, depreciation, and return 
on investment when making a capital investment deci- 
sion. And, the business manager looks at the invest- 
ment decision as related to labor costs differently from 
the way the economist does. 

Are there practical problems in putting the produc- 
tivity guidelines into operation? Unfortunately, we 
cannot expect the theory to remain unchanged when it 
is applied. In the implementing of the theory by man- 
agement and labor, one can be almost sure that there 
will be upward pressures on prices: 

(1) From the union viewpoint, there will be an 
understandable reluctance to be satisfied with less than 
the guideline because of the “special” circumstances 
of the industry or enterprise involved. 

(2) From the management viewpoint, pressure 
would result from efforts to maintain or improve re- 
turn on investment via higher prices. 

Another practical obstacle is a shift in the occupa- 
tional weighting. This would be a problem even if 
every enterprise in the nation held to the same increase 
in wage rates. The tendency toward more workers in 
higher paid occupations, which has been occurring for 
many years, would throw the average off, even if each 
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firm conscientiously followed the productivity guide- 
line. 


Investment Obstacles 


What about investment problems related to the pro- 
ductivity guideline approach? In the area of wages 
and productivity the nationwide approach seems to 
overlook, or gloss over very lightly, some areas that 
are of vital importance to individual businessmen. 

Two major questions arise: 

(1) What is the recent experience in the relation- 
ship between productivity and investment? Does it take 
proportionately more investment to get more produc- 
tivity? If so, the return on investment will trend down- 
ward and this will force price increases and continued 
inflation. 

(2) What is the effect of the trend toward more 
rapid obsolescence of equipment? Even if production 
could be increased fast enough to hold level the return 
on investment, a continuation of this trend would in- 
crease capital costs and consequently prices. 

In looking at investment decisions the businessman, 
of course, sees things in a different manner than does 
the analyst of national economic activity. 

While the manager realizes that employee motiva- 
tion, health, and education help to improve produc- 
tivity in his plant, he also knows that the most effec- 
tive means are newer, more efficient, and generally 
more expensive machines, buildings, and equipment— 
all requiring greater capital investment. So the man- 
ager asks himself, “What savings per unit of produc- 
tion can I get by having a bigger investment?” The 
manager must start with an estimate of so many units 
of production and calculate what the labor cost will be 
if he continues with the existing equipment. He must 
then compare this labor cost with how much less, rel- 
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atively, the labor cost will be if he gets new and better 
equipment, and then see if the savings in labor costs 
will be enough to pay the capital costs associated with 
the new equipment. 

If the investment in new and better equipment is 
greater than the old investment is, the depreciation and 
profit requirements usually will have to be greater. In 
essence, it is the sum of these two “capital charges” that 
the manager must balance against the reduction in 
labor costs. To emphasize, this might be a comparison 
of the same production with fewer labor hours, or of 
increased production with the same or fewer labor 
hours. In nationwide terms, what the economist sees 
is more production, with the same (or more) labor 
hours, balanced against greater investment. This is not 
typically what the manager sees when he makes one of 
his many decisions. And it is this difference in what 
each sees that causes some of the discrepancies between 
what the economist thinks will happen and what finally 
happens as the result of the many decisions managers 
will make. 

Indexes of the national economy for 1947 and 1957, 
and the percentage increase in each factor, tell us that 
we, as a nation, have been able to increase production 
by 41.5% with an increase of only 6.5% in labor hours. 

These two factors, production and hours, are the 
items usually employed as a measure of productivity. 
The common practice is to define productivity in terms 
of production (i.e., output) per labor hour. 

Using the data for the year 1947, if we divide pro- 
duction of 159 by hours of 108, we get a productivity 
result of 147. Similarly, for the year 1957 we find pro- 
ductivity of 196 (225 divided by 115). This represents 
a productivity increase of about 33% for the period, a 
rate of 2.9% compounded annually. 

Now, it is all very well to recognize that each hour 
of labor can produce 33% more output, and to argue 
that therefore each hour of labor should be paid 33% 
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more. This seems reasonable enough at first glance. 
But the tabulation also suggests that labor hours can- 
not produce 33% more without new, better, and gen- 
erally more costly tools and equipment. A most funda- 
mental question now confronts us: How much more 
investment, proportionately, is needed to get 33% more 
productivity? For the 1947-1957 period the answer was 
47% more investment! The crucial question ahead is: 
How much annual investment increase will be needed 
to get a 2% annual productivity increase? 


Investment Implications 

While we cannot be sure that there is a direct cause 
and effect relationship between the increase in invest- 
ment and the increase in productivity, we can, at least, 
say with assurance that they have advanced pretty well 
hand-in-hand. Since we know that some of the increase 
in productivity came about with the better education of 
workers, better health, better methods and manage- 
ment, we are forced to conclude that somewhat less 
than the indicated increase in productivity resulted 
from increased investment. It would not then be un- 
reasonable to estimate that in recent years it has taken 
something like a 20% increase in investment to get a 
10% increase in productivity. 

Considering the past relationships and the amounts 
being spent currently for research and development, 
as indications of the need for increased future invest- 
ments, it would seem overly optimistic to assume that 
we will get an equal increase in productivity for a gwen 
increase in investment. Hence, we probably shall need 
an increase of more than 10% in investment, at least 
for the next few years, to get an increase of 10% in 
productivity. 

Let us examine the effect on rate of return under a 
most optimistic and unrealistic assumption—that pro- 
ductivity and investment both increase at the same rate. 
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In cases where there is an increase in productivity 
through reduction in labor hours rather than by an 
increase in production, a percentage wage increase 
equaling the percentage gain in productivity takes all 
the fruits of the productivity increase. 

In only one of four cases examined can the rate of 
return be maintained. 

Two other items are worthy of note by the practical 
businessman. 

Materials costs are assumed to remain in a constant 
relationship to units produced. However, the manager 
knows that if wages in his company are going up, wages 
in service industries that transport materials will prob- 
ably also be rising. Thus, he would expect the total 
unit cost of materials to go up. 

Taxes (other than income taxes) are also assumed to 
remain proportionately the same. The practical man- 
ager knows that most of these taxes are related to 
property values or production. He also knows that 
these taxes have been rising steadily as government 
services have expanded and as the costs of these serv- 
ices have risen. 

Shorter equipment life naturally yields a lower rate 
of return. And with accelerating emphasis on research 
and development and the intensifying competition for 
introducing newer products, it seems inevitable that 
equipment will become obsolete sooner than once was 
the case. 

The over-all picture derived from the exhibits might 
well lead the individual manager to think: “If my in- 
crease in productivity requires a corresponding in- 
crease in investment and wage rates, either my rate of 
return will go down or my revenues (prices) will have 
to go up.” The nationwide result would be the same. 
Thus, again, the use of “guidelines” will be inflation- 
ary. 

The abstract economist at this point will take a dif- 
ferent view from that of the businessman. The econo- 
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mist will say that if the marginal product of capital 
declines (that is, if the rate of return decreases), then 
the rate of investment will slow down until everything 
gets back into balance as determined by events in the 
marketplace. The businessman, on the other hand, 
knows that the investment will not be forthcoming 
unless the prospect of return is maintained commensu- 
rate with risk. If the difference in rate of return is not 
worth the difference in risk, as judged by the investor, 
the investment will not be made. The investor is the 
sole judge. 

The businessman’s only alternative is to raise the 
price of his product. If he is stopped by competition 
from doing this, he will try to keep the return on the 
existing investment where it is; consequently, he will 
tend to reduce additional capital commitments. 

The net effect of millions of such decisions will be a 
slowing down in the rate of business investment for 
the nation as a whole. Such business investment is 
essential to continued national growth at a rate suffi- 
cient to provide jobs and production for an increasing 
population. 

One of the most important keys to national growth, 
on sound terms, is the hope for and realization of a 
satisfactory rate of return for the investor. If a policy 
for determining wage increases jeopardizes the invest- 
ment outlook, the policy deserves reappraisal. With 
price increases held in check by competition from for- 
eign sources or by other pressures, and with wage in- 
creases continuing, even though proportionately no 
greater than productivity increases, the outlook for 
sound growth will be less promising. 


Conclusion 

That prices will remain stable if wages rise no faster 
than productivity is the basis for the productivity 
“onideline” standard for wage increases. While this is 
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a useful measure, its application will not, from the busi- 
nessman’s point of view, stop inflation. 

Both labor and management have understandable 
biases exerting upward pressure on prices, and the 
continuously increasing proportion of workers in the 
higher paid occupations tends to produce a nationwide 
pay increase greater than the productivity gain. 

Of far more importance to the businessman are the 
problems linked to investment decisions. Specifically: 

(1) The increase in investment required to gener- 
ate productivity gains is greater than those gains them- 
selves. 

(2) The life of the new equipment will be shorter 
because of the more rapid obsolescence cycle. 

Both factors will tend to cause additional upward 
price pressure. 

The businessman’s analysis of his balance sheet 
allows him—and forces him—to look at the many 
component items of labor and capital. Two of especial 
interest are depreciation and profit. The businessman, 
in essence, balances the sum of these two “capital” 
charges against a reduction in labor costs when he 
determines whether he can make a capital investment. 

The businessman’s basic question is: “What increase 
in investment will be required to get an x per cent 
increase in productivity?”—Can an increase in invest- 
ment generate an equivalent increase in productivity? 
Looking ahead, it would seem overly optimistic to ex- 
pect an equal increase in productivity for a given in- 
crease in investment. 

We can readily estimate the effects of productivity 
increases under varying sets of assumptions. In three 
of the four cases explained, the rate of return de- 
creases. It will stay level only if, in addition to assum- 
ing an increase in production, we can assume the same 
life for the new equipment as for the old. This latter 
assumption seems unrealistic. Accordingly, the indi- 
vidual manager might conclude that if an increase in 
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productivity requires a corresponding increase in in- 
vestment and wage rates, his rate of return will go 
down or his prices will have to go up. This is why the 
use of the “guidelines” will be inflationary. 

From the businessman’s point of view, the guideline 
policy for determining wage increases neither stops 
inflation nor encourages the investment outlook, and 
hence slows the rate of national growth. This policy 
deserves reappraisal. 














The Gravamen of the 
Secondary Boycott * 


Federal regulation of secondary pressure is em- 
bodied in Section 8(b)(4)(B) of the National Labor 
Relations Act, a section aptly described as “surely one 
of the most labyrinthine provisions ever included in a 
federal labor statute.” Although the focus of congres- 
sional attention was on the secondary strike the lan- 
guage reaches picketing, which is typically calculated to 
“induce or encourage” such a strike, as well. While the 
act does not use the term, it has been more or less gen- 
erally recognized since its passage that boycott action 
must be “secondary” in character to fall within the bar 
of Section 8(b)(4), and since 1959 this limitation has 
been explicit in the proviso declaring section 8(b) (4) 
(B) inapplicable to “any primary strike or primary 
picketing.” 

Through the many shifts of emphasis and approach 
manifested by the precedents, perhaps the most stable 
element has been discord; whatever the result, one can 
ordinarily expect Board decisions in this field to be 
divided. 


I. THE SHIFTING CURRENTS OF BOARD DOCTRINE, 
1949-1962 


A. Picketing at the Primary Employer’s Place of 
Business 
The Board first seriously considered the effect of 
section 8(b)(4) on assertedly primary activity in Oil 
Workers (Pure Oil Co.). 





* Condensed from an article by Howard Lesnick, published in 
62 Columbia Law Review 1363-1430 (December 1962), and printed 
with permission from Columbia Law Review. Business address: 
Columbia Law School, Columbia University, New York 27, New 
York. Single copy price, $1.50. 
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The Board squarely adopted the view—often de- 
scribed as the “primary situs” doctrine—that the act 
does not bar primary, but only secondary, activity, and 
that inducement of secondary employees to refuse to 
work at the primary employer’s premises is primary 
activity. 

In several cases decided in 1949 and 1950, the Board 
relied entirely on the idea that, regardless of its lan- 
guage, the act did not apply to primary activity, and 
that activity at the primary site was perforce primary. 

Despite the relative ease with which the Board in 
these cases transcended the statutory language, the 
Court of Appeals for the Fifth Circuit balked at the 
result. In reviewing the dismissal, in International 
Rice Milling Co. v. NLRB, of a section 8(b)(4) com- 
plaint against union picket line conduct designed to 
turn railroad cars operated by secondary employees 
away from the primary premises, the court viewed 
with skepticism the Board’s “fine distinction” between 
primary and secondary activity. Confessing that it 
knew of “no accurate definition for the term ‘secondary 
boycott,’ ” the court rested its reversal on the language 
of the act. 

The rejection by the Fifth Cireuit of so central a 
principle in the administration of section 8(b) (4), par- 
ticularly in light of its acceptance by the Court of Ap- 
peals for the District of Columbia, made the question 
appropriate for Supreme Court resolution. Although 
the issue was clearly drawn, and fully briefed, the 
Supreme Court sidestepped the problem by upholding 
the dismissal on the dubious ground that the induce- 
ment was not to “concerted” refusals to work, as then 
was required by the statute. Language in the Court’s 
opinion, however, tended to support the Board’s view. 

The erosion of the primary-situs doctrine is familiar 
history. Although some cases continued to treat pri- 
mary site picketing as primary, several important 
decisions found violations in picketing at the primary’s 
place of business. 
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It became increasingly clear that the Board ap- 
praised union action challenged under section 8(b) (4) 
against the dual criteria found in the statutory lan- 
guage: Did the picketing induce secondary employees 
to refuse to perform services? Was an object of the 
picketing to force the disruption of business between 
the secondary and primary (or between two secondary) 
employers? This became the theory on which subse- 
quent cases were litigated. 

When, as in Incorporated Oil and General Electric, 
no primary employees worked behind the picket line in 
question, the inference that the picketing was designed 
to appeal to neutrals followed inevitably. But the po- 
tential reach of a literal approach is of course not lim- 
ited to such cases, and two cases decided in August 
1960, indicated that the Board was prepared to follow 
the implications of that approach a good bit further. In 
Union de Trabajadores (Gonzalez Chem. Indus.), the 
striking union picketed the sole gate and orally ap- 
pealed to all persons, including employees of a con- 
struction contractor, Lummus, not to enter. A majority 
of the Board held that the rules governing common 
situs picketing were applicable, although the premises 
were owned by the primary employer, because the 
secondary was “engaged in work for a relatively ex- 
tended period of time at the premises” of the primary. 

In Chauffeurs Union (McJunkin Corp.), the acts in 
question involved union inducement of employees of 
carriers not to make their scheduled pickups or deliv- 
eries at the picketed primary premises. The Board had 
previously regarded such acts as permissible primary 
action, whether the inducement was actually made by 
the pickets themselves at the primary premises, or by 
letter or telephone prior to the planned pickup or de- 
livery. The Board, without purporting to overrule any 
prior cases, held that the record established that the 
union’s “whole course of conduct” was aimed at induc- 
ing employees of neutrals not to handle McJunkin’s 
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goods, with the “immediate object” of forcing a cessa- 
tion of business between them and the primary. This 
factual finding was based on the nature of the primary 
picketing and on the union’s acts in advising common 
carriers with whom it had “hot cargo” agreements that 
its members would refuse to handle McJunkin’s goods. 
In light of such an overall object, the Board held, all 
acts of inducement were unlawful. “If the totality of 
the union’s effort is intended to accomplish a pro- 
scribed objective by inducements of secondary em- 
ployees, then each particular inducement, being a com- 
ponent part of that total effort, must be adjudged as 
unlawful.” Apparently—although this was not made 
explicit—all picketing was to end. 


B. Picketing Away from the Primary Site 


Picketing the premises of a secondary is of course 
a prototype secondary boycott, forbidden by the act. 
When, in International Bhd. of Teamsters (Schultz 
Refrigerated Serv., Inc.), the Board first came to con- 
sider the effect of section 8(b)(4) on picketing of a 
secondary site at a time when primary employees were 
present, it had already embraced the idea that the 
section barred secondary, but not primary, action. The 
Board, in holding the picketing to be primary even 
though carried on at the secondary site, relied on two 
considerations. It was impressed first by the fact that, 
although in the “ordinary” case the primary employer 
carried on business at a fixed geographical location, 
here its only premises was a New Jersey terminal, 
“removed from all contact with its customers and 
consignees.” 

The second factor was the limited nature of the 
pickets’ activities. The Board deemed it “most impor- 
tant” that the picketing was limited strictly to the area 
of the primary’s trucks and to the time that they were 
at the secondary site, that the employees involved in 
the primary dispute had worked for Schultz in New 
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York, and that Schultz was engaged there in his normal 
business of transportation. To the Board, the picketing 
did not go beyond the immediate vicinity of the opera- 
tions in dispute, and the interference with the business 
of the neutral was regarded as “incidental.” 

Both the rationale and the scope of the Schultz prin- 
ciple permitting some picketing at the secondary site 
were further expounded in the landmark case of Sail- 
ors’ Union (Moore Dry Dock Co.). The problem was to 
determine the location of the situs of the primary dis- 
pute. In the usual case it was the primary premises, 
and in such a case “picketing of the premises is also 
picketing of the situs,” and is governed by Pure Oil 
and Ryan. Where the employer’s operations are not 
stationary, the situs too is ambulatory: the truck in 
Schultz, the ship in Moore Dry Dock. The situs may 
“come to rest” at the premises of a neutral, intended 
by the act to be free of secondary pressure. But if “the 
only way to picket that sttws is in front of the second- 
ary employer’s premises,” the union’s right to picket 
the primary situs must be accommodated. 

In Moore Dry Dock the Board further articulated 
and somewhat modified the conditions under which 
secondary site—or, as it came to be called, common 
situs—picketing would be permitted. 

Thus were launched the Moore Dry Dock rules. The 
Board did not elaborate on the reasons underlying each 
“rule,” but the requirements as to the limits of time 
and place, and disclosure of the identity of the offend- 
ing employer, were evidently thought necessary to 
create conditions analogous, in their impact on the sec- 
ondary, to primary site picketing. The “normal busi- 
ness” requirement doubtless drew on the discussion in 
Schultz of the pickets’ interest in the operations of the 
primary being carried on at the secondary site. Three 
areas of possible difficulty could be seen. First, what 
is the relation between the requirement—in the fourth 
test in Moore Dry Dock—that the picketing clearly 
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show that the dispute is with the primary alone, and the 
oft-repeated observation that an object of all picketing 
is to appeal to secondary employees to refuse to work 
behind the picket line? Second, the idea of the primary 
dispute having a “situs” that “roves” and “comes to 
rest” has such a large ingredient of metaphor that 
uncertainty over its meaning was inevitable. In par- 
ticular, is the “situs of the dispute” found anywhere 
that primary employees are at work or is it necessary 
that the employees in question be themselves involved 
in the primary dispute, as was true in Moore Dry Dock, 
and heavily emphasized in Schultz? Finally, and some- 
what related to the preceding problem, a major sup- 
port of the Schultz opinion seemed to be the futility of 
picketing the primary anywhere but at the secondary 
site. But unless a “necessity” requirement was em- 
bodied in the concept of the “situs of the dispute” being 
at the secondary site, the Moore Dry Dock rules seemed 
to look only to the minimization of pressure on the 
secondary, following the idea that, so minimized, the 
pressure was “incidental” and not secondary. 

Brewery Drivers (Washington Coca-Cola Bottling 
Works, Inc.), was a routine example of “roving situs” 
picketing except that, as in Richfield Oil, there was 
evidence of use of the picket line to cause the boycotting 
of Coca-Cola’s customers. In holding the picketing un- 
lawful in reliance on such evidence, the Board found 
Moore Dry Dock and Schultz not “apposite” on the 
ground that in those cases the primary employer had 
no permanent place of business as did Coca-Cola in the 
case before it, “where the union could publicize the 
facts concerning its dispute.” The opinion thus did not 
seek to accommodate the result to the Moore Dry Dock 
rules themselves, but seemed simply to hold those rules 
applicable only to cases where primary site picketing 
was not feasible. An attempt at amalgamation was 
made in General Drivers (Otis Massey Co.). 
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Although the idea of an adequate opportunity to 
picket was relied on, with an appropriate citation to 
Washington Coca-Cola, the heart of the finding of 
violation was the concept that secondary site picketing 
is allowable only when the primary employees person- 
ally involved in the dispute are at that site. Only if 
such a requirement is met do questions of the adequacy 
of the opportunity to picket elsewhere arise. Brother- 
hood of Painters (Pittsburgh Plate Glass Co.), how- 
ever, coming shortly after Otis Massey, seemed to say 
that when the first Moore Dry Dock rule was complied 
with, the existence of an adequate opportunity to 
picket the primary site was irrelevant. 

A true “fifth rule” the Washington Coca-Cola doc- 
trine soon became, and with none of the tentativeness 
of the early cases. A series of cases made clear the 
Board’s view that secondary site picketing was lawful 
only if no adequate opportunity to picket at the pri- 
mary site were present. Indeed, the Board in clarify- 
ing its position went so far as to modify trial ex- 
aminers’ conclusions in cases that based a finding of 
violation on noncompliance with the Moore Dry Dock 
rules, in order to rest the findings on Washington Coca- 
Cola. The Board’s application of the “fifth rule” pro- 
ceeds from the same literal construction of the act that 
came to the fore in the primary site cases. The “ex- 
ception,” permitting secondary site picketing when no 
other means of putting pressure on the primary exists, 
is an exception to the generally made factual inference 
that secondary site picketing is aimed, at least in part, 
at employees of neutrals, and for that reason is gen- 
erally unlawful. When primary site appeals are not 
feasible, such an inference is no more warranted than 
in the case of routine primary site picketing. 

Otis Massey was reversed by the Fifth Circuit, in 
part on the ground that a union could appeal to all 
employees of the primary—some of whom could not 
have been reached at the primary site—not merely 
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those involved in the dispute. However, the court de- 
voted some space to the thought that the statute re- 
quired a finding, “based upon substantial evidence, that 
the unlawful objective denounced by the statute actu- 
ally existed,” and that such a finding could not be 
grounded simply on the presence of what the Board 
considered an “adequate” opportunity to picket else- 
where. This reasoning, and indeed the very language, 
was approved by the District of Columbia Circuit in 
Sales Drivers Union v. NLRB (Campbell Coal). 

If specific evidence of a secondary object was re- 
quired in each case the Board readily provided it. In 
a number of cases, secondary site picketing was found 
unlawful, first, by application of the Washington Coca- 
Cola doctrine and, second, on a recital of the particular 
facts—including (but not limited to) the existence of an 
opportunity for primary site picketing—leading the 
Board to infer the unlawful object. A variety of acts 
have been held to imply this object, but the more sig- 
nificant fact seems to be that in no case found did the 
Board fail to discern grounds for concluding that the 
picketing was designed, at least in part, to appeal to a 
neutral’s employees. The search for “an object” is 
destined to succeed, and the “flexibility” is apparent 
only. 

It was to be expected that the reformulation of the 
basis of Moore Dry Dock, articulated in response to 
attacks on Washington Coca-Cola, but reflecting chang- 
ing views as to the meaning of the act, would affect 
application of the Moore Dry Dock rules in cases in 
which the Washington Coca-Cola principle was plainly 
not called into play. Those rules, as justified and an- 
nounced in the Moore Dry Dock decision, seemed to 
have as their purpose the minimization of the impact of 
the challenged picketing on secondary employers. They 
proved sufficiently flexible, however, so that, with the 
words unchanged, they could be used as a means of 
determining the object of the picketing. At the outset, 
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the rules in effect demanded simply that the pickets 
refrain from seeking to boycott the secondary by, for 
example, urging employees of third persons, coming 
to the secondary site on business unrelated to the pri- 
mary, not to enter. The Board shrank from inquiring 
into the actual object of secondary site picketing that 
met these objective requirements. As the Board, how- 
ever, came to embrace a literal approach to the statute 
the rule came to require a finding that the picketing 
was not in fact aimed at secondary employees, and 
when the context would lead those employees to under- 
stand that the pickets wanted them to observe the line, 
the requisite inducement and object existed and the 
act was held violated. In practice, the search for the 
picketing’s object was central, its status vis-a-vis the 
Moore Dry Dock rules almost an afterthought. This 
approach, manifested in several contexts, took its po- 
tentially most far-reaching form in Seafarers’ Int’l 
Union (Superior Derrick). The Board indicated that 
if prior acts made it apparent that the pickets, regard- 
less of the content of the picket signs, could “reasonably 
anticipate” that secondary employees would not cross 
the line, they were required, in order to avoid a finding 
of the forbidden object, to “make clear” to approaching 
secondary employees that they were not being solicited 
to refuse to cross; otherwise, the picketing would not 
clearly disclose that the dispute was with the primary, 
as the fourth Moore Dry Dock rule requires. The Fifth 
Cireuit, in enforcing the Board’s order in Superior 
Derrick, accepted the Board’s reasoning with such 
vigor that hardly any room for qualification appeared 
left. 

The reaction of the District Columbia Circuit to 
these views was a pole apart. In reversing Seafarers 
Union (Salt Dome Prod. Co.), the court first brushed 
aside the Board’s attempt to fit its finding within the 
skeleton of the Moore Dry Dock rules. Curiously re- 
garding the issue as separate from the question of 
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compliance with Moore Dry Dock, it then considered 
the Board’s finding of inducement of secondary em- 
ployees with the forbidden object. The court stated 
the problem in terms that sounded consistent with the 
Board’s approach to the statute, but its analysis of the 
statutory issue showed a deep disagreement with the 
Board’s then current view of the basis of Moore Dry 
Dock. 

As has been true in the primary site area, since 1959 
the strength—or at least the rigor—of the literal 
approach has waned. For a time, the Board pursued 
a somewhat unsteady path, although the dominant tone 
was as before. Today, however, the tone is far differ- 
ent. 


C. The General Electric Decision 


When the Supreme Court agreed to review the Gen- 
eral Electric decision, the opportunity was presented 
for definitive settlement of many of the questions that 
had been vexing Board members and circuit court 
judges for a decade. The respondent union rested its 
case on the validity of this fundamental proposition: 
‘it is a permissible object of primary picketing in a 
labor dispute to induce employees of customers, sup- 
pliers and others who perform services of benefit to 
the primary employer at his place of business to refrain 
during the labor dispute from rendering such services 
to him.” 

The brief submitted on behalf of the NLRB was, at 
the least, a significant reformulation of the Board’s 
approach to section 8(b) (4) ; at most, it was an outright 
abandonment. The Board admitted the limitation of 
the section to “secondary” activity, but noted the un- 
certain content of that term at common law. But “the 
Board recognizes,” it was stated, “that a picket line 
may legitimately appeal to the employees of neutral 
employers.” A test framed in terms of the need of the 
secondary for protection was put forward. 
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In “shared-work” situations, the Board asserted, 
picketing must be confined “to the primary employer’s 
business”; if there is a “direct and substantial” exten- 
sion of the dispute to the neutral’s employees that does 
“nothing to facilitate” the appeal to the primary em- 
ployees, the picketing is unlawful. Such a situation can 
be shown by the existence of an adequate opportunity 
to reach the primary employees at the primary site, 
as in Washington Coca-Cola; of a separate gate, as in 
the present case; or, in the absence of a separate gate, 
by the existence of different reporting times and identi- 
fying markings separating primary and secondary em- 
ployees, as in Gonzalez. 

It is apparent that this approach was not that on 
which the Board had been proceeding since 1955. It 
fell to the charging party to speak up in defense of the 
literal approach. 

With three well-defined and sharply divergent analy- 
ses, the Supreme Court was in an unusually good posi- 
tion to clarify the proper application of section 8(b) 
(4). The Court’s opinion, a curious blend of reticence 
and assertion, hardly does that—at least not on its 
face. It begins by accepting the primary-secondary 
dichotomy and the proposition that section 8(b) (4) 
“could not be literally construed; otherwise it would 
ban most strikes historically considered to be lawful, 
so-called primary activity”; but just what is embraced 
by the condemned literal construction, or what strikes 
are historically considered primary, we are not told. 
In recounting the Board’s developing criteria, the 
Court impliedly criticizes the Ryan decision for apply- 
ing the situs test “regardless of the special circum- 
stances involved,” without saying what those circum- 
stances were, or how they were relevantly “special.” 

In approving the PBM and Crystal Palace decisions, 
the Court does give a rationale, but a very different 
one from that employed by the Board. 
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The focus seems to be not on the union’s object, but 
on the kind of “pressure” felt by the secondary; and 
the assertion is that the relation of the work done by 
the secondary to the primary’s operations affects that 
pressure. Posing the question as whether the Moore 
Dry Dock rules could be applied to reserved-gate pick- 
eting at the primary site, the Court turned aside union 
contentions that an affirmative answer would permit 
the primary employer to insulate himself from picket- 
ing. First, it invoked the court of appeals’ reversal 
of Incorporated Oil for the proposition that withdrawal 
of all primary employees from the site could not render 
previously lawful picketing unlawful. Second, it denied 
the applicability of a reserved-gate doctrine to sup- 
pliers and customers of the struck plant. 

Summing up, the Court adopted these “controlling 
considerations” : 


There must be a separate gate marked and set 
apart from other gates; the work done by the men 
who use the gate must be unrelated to the normal 
operations of the employer and the work must be 
of a kind that would not, if done when the plant 
were engaged in its regular operations, necessitate 
curtailing those operations. 


The Court, by holding that it is primary to appeal 
to neutral employees “whose tasks aid the employer’s 
everyday operations,” squarely rejected the view that 
only appeals to primary employees are primary. Un- 
less the seeming ipse dixit of General Electric is inte- 
grated with the issues of the primary-secondary dichot- 
omy, the scope and meaning of that case can not be 
understood, and it may well unsettle more than it clari- 
fies. 


D. The Approach of the “Kennedy Board” 


Although the Board has had few occasions to con- 
sider the impact of the Supreme Court’s ruling on pri- 
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mary site picketing, those occasions indicate that tri- 
bunal’s willing acceptance of General Electric’s limita- 
tions on a literal approach. 

The shift away from a literal approach has been 
more markedly manifested in the area of secondary 
site picketing. The recent erosion of Washington Coca- 
Cola has resulted more from changes in Board member- 
ship than from any implications spun out from the 
Supreme Court’s opinion in General Electric. After 
several decisions foreshadowed its abandonment, the 
actual step was taken in Local 861, Int’! Bhd. of Elec. 
Workers (Plauche Elec., Inc.). In overruling Washing- 
ton Coca-Cola as a “rigid” requirement, the Board 
purported to rest wholly on the rejection of that doc- 
trine by three circuit courts and on the Supreme 
Court’s “recent criticism of the Board’s reliance on 
‘per se’ doctrines in lieu of analysis of the particular 
facts of each case.” No attempt was made to say, if 
“rigidity” only was being abandoned, when, if ever, the 
existence of an opportunity for primary site picketing 
would bar such action at the secondary site. The Board 
simply held, for no stated reason, that “in the instant 
case,” the primary site was not the sole permissible 
one, and that the secondary site picketing was governed 
by the Moore Dry Dock rules. To date, the cases apply- 
ing Moore Dry Dock have involved employees who 
spent most of their work day at the secondary site; 
unless the line is to be drawn at that point, Washington 
Coca-Cola is entirely gone. 

The Board has begun to return to the original ap- 
plication of the Moore Dry Dock criteria. The Board 
is apparently once again employing the four rules as 
objective limitations on secondary site picketing, find- 
ing picketing that meets its requirements lawful with- 
out regard to its actual object. For the first time in 
many years, even picketing of a construction site by a 
union having a dispute with a subcontractor has been 
found to comply with Moore Dry Dock. 
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II. THE MERITS OF A MODIFIED LITERAL 
APPROACH 


A. A Modified Literal Approach 


I propose first to consider the strength of the ob- 
jections to the literal approach. Every strike has the 
aim of shutting the primary’s business by depriving 
him of labor. In a sense, then, the proponents of a 
literal approach, as that term is ordinarily used (and is 
used in this article), can agree that the statute “could 
not be literally construed” ; for they assert only that all 
appeals to secondary employees having the proscribed 
object are condemned by section 8(b)(4). Why may 
not such a view be accepted? The reason given by 
Board members is that such a reading would not nar- 
row the statute at all, because all picketing is “neces- 
sarily designed” to appeal to secondary employees, and 
because “the object of all picketing at all times is to 
influence third persons to withhold their business” 
from the primary. Only appeals to secondary em- 
ployees that do not arise out of acts reasonably ap- 
propriate (whatever their actual motive) to facilitate 
appeals to primary employees should, on this analysis, 
constitute sufficient evidence of the prescribed object. 
Such a view, a “modified literal approach,” seeking 
to implement the language of the statute while avoiding 
a patently over-broad reach, deserves careful examina- 
tion. 


B. The “Primary Picketing” Proviso 

At least since 1959, one can not state a case for a 
modified literal approach without soon coming to grips 
with the significance of the inapplicability of section 
8(b)(4) to “primary” activity. For the proviso added 
to the secondary boycott section in that year makes its 
inapplicability express. The difficulty, of course, is 
that the term “primary” is not defined. 


49 












INDUSTRIAL RELATIONS DIGEST 


The particular change referred to was the elimina- 
tion by the Landrum-Griffin Bill of section 8(b)(4)’s 
applicability to inducements of “concerted” refusals to 
work only. This was surely one of the most inconse- 
quential loopholes ever to engage the serious attention 
of the national legislature, but its “closing” might have 
been taken to pull out the keystone of the entire pri- 
mary-secondary dichotomy. The genesis of attention to 
the requirement of concert was, of course, the Supreme 
Court’s International Rice Milling decision, which ap- 
proved the result of the Board’s primary situs doctrine 
on that ground. The fear was that the legislative over- 
ruling of that decision might be taken as reinstating 
the view that section 8(b)(4) condemned certain con- 
duct “without resort to any distinction between pri- 
mary and secondary activities.” 

All that Congress wanted to accomplish was to 
broaden the statute to include inducements of noncon- 
certed refusals to work; the proviso sought simply to 
insure that the change would have no effect on the 
primary-secondary dichotomy. 


C. The Impact of Sections 7 and 13 


The major supports, in the statute as enacted in 
1947, for a rejection of a literal approach to section 
8(b)(4) have been sections 7 and 13. It has been as- 
serted that section 8(b)(4), as construed by a literal 
approach, is so pervasive that it “does violence” to 
sections 7 and 13, and an alternative approach to the 
section must therefore be adopted. 

Initially, of course, the Wagner Act contained no 
prohibitions on union conduct, and section 13 could not 
have been designed to affect the construction of non- 
existent provisions. The addition of section 8(b) by the 
Taft-Hartley Act significantly changed the potential 
impact of section 13. Once affirmative restraints on 
concerted activities were imposed, section 13 might well 
operate to condition the construction of those re- 
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straints. The only textual basis for giving the provi- 
sion a broader reach, and thus an impact on the con- 
struction of the section 8(b) restraints, is that the 
exception that had to be written into section 13 to ac- 
commodate it to section 8(b) refers to restraints “spe- 
cifically” provided. The most straightforward reading 
of this term is that it was designed only to ensure the 
preservation of the existing rule, despite the changed 
orientation of the NLRA. 

The question in every case should be whether—in 
light of the degree of generality of the provision in 
question, the significance of the particular restraint 
sought to be imposed to labor-management power re- 
lationships, the controversiality of the issue in the 
legislators’ experience (an experience which relevantly 
goes back, on the federal level, to 1890), and the extent 
to which the evolution of legislative policy dealing with 
the question evidences a congressional sense of caution, 
restraint, and compromise—the assertion that a par- 
ticular restriction is embodied in a section 8(b) provi- 
sion should or should not be skeptically received. It 
is not sufficient merely to dredge up ambiguous (al- 
most necessarily ambiguous) excerpts from legislative 
debates, and then ascribe to section 13 the effect of 
compelling a choice in favor of the less restrictive view. 
There is danger in such an attitude of erecting a per- 
sonal prejudice into a rule of construction of a major 
regulatory enactment. 


D. The (Properly) Neglected “Picket Line Crossing” 
Proviso 

It has been argued that section 8(b)(4) contains, in 
the proviso permitting refusals to cross picket lines in 
certain circumstances, express recognition of the re- 
luctance of Congress to outlaw all picketing in support 
of a primary dispute, and that the refusal to read the 
statute literally therefore can not be justified on the 
ground of an otherwise too-pervasive effect. The dif- 
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ficulty, however, is in accepting the premise that the 
proviso in fact was “designed” to restrict the reach of 
section 8(b)(4). It should be clear that, whatever the 
merits of a legislative ban on minority recognitional 
efforts, unless the Taft-Hartley Act in fact enacted 
such a proscription, the proviso responds to no policy 
actually reflected therein. 

The major significance of the proviso is that it 
demonstrates the assumption that a picket line in sup- 
port of a primary dispute at the primary site is not 
within the secondary boycott ban at all. In fact, pains 
are taken to ensure that secondary employees will be 
permitted to respond to the appeal of such a picket line. 
Whatever the rationale, and whatever the precise 
breadth of the act, picketing of this general type is not 
what was aimed at. 


E. The Administration of a Modified Literal Ap- 
proach 


The major difficulty with a modified literal approach 
lies not in the area of doctrine, but of administration. 
Under it, the focus of inquiry, as a substantive matter, 
is on whether the union is appealing to secondary 
employees, but that inquiry is not pressed too far in 
cases when any such appeal would be “enmeshed” with 
appeals to primary employees. Such an approach is 
bound, I believe, to break down in operation. The easy 
a priori assertions of the “inextricable entanglement” 
of permitted and prohibited appeals are likely to prove 
false in the light of the particularization of the context 
provided by adjudicatory proceedings in a specific case. 
Inevitably, the reach of the act depends, under a modi- 
fied literal approach, on the order of priorities of the 
incumbent members. 

An essential truth, too often lost sight of, is that the 
day-to-day administration of the prohibition on sec- 
ondary boycotts is carried out not by the Board, but 
by the regional directors and the district judges. I 
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refer, of course, to the impact of section 10(1), the 
mandatory injunction provision. Although Board and 
court precedents provide the over-all doctrinal frame- 
work for administration of the statute, the crucial ac- 
tions in any particular case are not the Board’s deci- 
sion to issue a cease-and-desist order or to dismiss the 
complaint, but the regional director’s decision whether 
there is “reasonable cause to believe . . . that a com- 
plaint should issue,” in which event a temporary in- 
junction must be immediately sought, and the district 
court’s conclusion whether injunctive relief is “just 
and proper,” in which event it is to be granted. To the 
parties, the case is largely won or lost at this stage. It 
seems unwise and unworkable to commit to these of- 
ficials—one a subordinate administrative officer, the 
other an article III judge—the execution of so flexible 
and subjective a standard as that provided by a modi- 
fied literal approach. 

As administered, a modified literal approach would 
inevitably gravitate to the restrictive extreme of the 
spectrum. The regional director, as the enforcing 
official, will naturally lean toward going ahead in 
borderline cases, leaving the final decision to the 
Board. The district courts, hampered by the need for 
speed and by a relative unfamiliarity with this complex 
statute, and often bemused by the half-truth that they 
are not rendering adjudications “on the merits,” tend 
to go along with the regional director’s position. 

The duty of the Board and of the courts is to choose 
that elaboration of section 8(b)(4) that best effectu- 
ates its purposes, taken as a whole and in light of the 
entire statutory structure. In articulating a standard 
in the absence of clear legislative direction, the Board 
should avoid an approach which may appear sound, but 
“on paper” only. The modified literal approach is too 
subjective, both in its focus on the union’s “state of 
mind” and in what it asks of the Board members and 
others implementing the act; if otherwise acceptable, a 
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more objective test, better calculated to retain in prac- 
tice the moderating elements necessary to respect the 
limitations suggested by the legislative history, would 
be far preferable. 


III. A RATIONALE OF CONGRESSIONAL ACTION 


One might profitably approach the question, what 
makes a secondary boycott secondary, by considering 
the extent to which Congress has expressed a desire to 
shield third persons from the effects of labor disputes. 
Section 8(b)(4) apart, the only protection the Labor 
Management Relations Act affords secondary em- 
ployers—or “the public” generally, of which they are a 
part—from the repercussions of labor-management 
controversy is in those relatively rare cases of “na- 
tional emergency”. In seeking to lay bare the rationale 
of the congressional action, we must accommodate any 
hypothesis to the wide latitude given the right to strike. 
Obviously, harm to the secondary employer per se was 
not the evil sought to be met. 

The “intent” that is significant, in my view, is the 
intent to subject the secondary to pressure different 
in kind from that generated against him by a primary 
strike. I say different “in kind” because, depending on 
economic relationships, the pressure of a secondary 
boycott may be no more severe than that felt as a re- 
sult of a strike against one with whom the secondary 
does business. Yet a difference in kind there is. 

The crucial question is: does the picketing union 
intend to subject the secondary employer to a loss of 
the services of his employees broader in impact than 
would be directly caused by the unavailability, as a 
result of the complete success of the strike, of the serv- 
ices of the primary employees? If so, the picketing 
is secondary; otherwise, it is primary. 

In thus reconstructing what is ambiguously called the 
“legislative intent,” I am not purporting to describe 
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the actual reasoning process of Senator Taft, the Sen- 
ate Committee on Labor, or any other legislator or 
group of legislators. The judge or administrator must, 
from the action taken, deduce the underlying principle, 
and—since a multiplicity of principles and policies 
typically interact in regulatory legislation—discern the 
resultant of several often inconsistent principles and 
policies. 


IV. APPLICATION OF THE SUGGESTED RATIONALE 


A. Primary Site Picketing 

It will be a rare case in which picketing at the pri- 
mary site will be held secondary under the principles 
just discussed. 

However, primary site picketing may become sec- 
ondary. Crystal Palace, in which the secondary em- 
ployer was a lessee of the primary, is an important 
illustration. The business relation between lessor and 
lessee is, in the ordinary case, not related to the opera- 
tions of the lessor carried on at the site. Accordingly, 
appeals to the employees of the lessees to refrain from 
entering the jointly-occupied building seek to subject 
the secondary to pressures beyond those attributable 
to the disruption of the primary’s business, and are 
properly deemed secondary. The requirement of com- 
pliance with the Moore Dry Dock rules to bar such 
appeals is accordingly proper. The contrary case 
occurs when the secondary (lessee) does have an in- 
terest in the primary dispute. 

The mere fact that a secondary employer is present 
on the primary premises, even for an extended period, 
does not make Crystal Palace applicable. It is not 
the relative permanence of the lessee’s association 
with the primary site alone, but the freedom of his 
business from involvement with that of the primary, 
that brings him within the protection of section 8 


(b) (4). 
55 








INDUSTRIAL RELATIONS DIGEST 


The Supreme Court in General Electric prescribed 
a test with virtually no discussion of its substantive 
underpinning. I believe the test is a sound one, as a 
corollary of the rationale suggested in this article. 
The inquiry into the nature of the work in each in- 
stance would be made to determine whether the shut- 
down of the primary’s operations would subject the 
secondary to loss of business. If so, the work is not 
“anrelated to the normal operations” of the primary, 
and picketing is permissible. This is a relatively 
straightforward factual question. 

It has been recognized that the secondary boycott 
prohibition should not be administered so as to enable 
the primary employer to avoid the impact of the strike 
on his own business. When a struck employer utilizes 
the consequent interruption of his normal operations 
to do work that could not have been performed without 
such an interruption, he is to that extent neutralizing 
the impact of the strike. When he does that by hiring 
replacements, they may, of course, be picketed. Ebasco 
and its progeny teach that when he accomplishes the 
same thing through employees of a secondary em- 
ployer, those employees become amenable to picketing. 
This principle is directly applicable to an attempt to 
utilize secondary employees to do work which “re- 
places” the strikers in a different, but wholly analo- 
gous, sense. 

The condition of a separate gate, laid down by the 
Court without supporting reasons, hardly seems re- 
sponsive to any substantive considerations. It may, 
however, be justified, as an exercise (albeit by a court) 
of Board rule-making based on considerations of prac- 
ticality. Assuming that the requirement can in fact 
be readily complied with without great burden to the 
affected companies, one can not object to such a rule 
of administration. 
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B. Secondary Site Picketing 

1. Picketing permitted to appeal to neutral em- 
ployees. In almost every case, picketing the premises 
of the secondary employer subjects him to pressure 
beyond that brought to bear against him by the dis- 
ruption of the business of the primary with whom he 
deals. The secondary’s entire operations are poten- 
tially affected by picketing at his door. 

Some secondary site picketing, however, is not of 
this order, and is “no more aimed at the employees 
of the secondary employer” than is permissible pri- 
mary site picketing. The Moore Dry Dock rules were 
designed to express the conditions under which this 
could be said to be the case. 

The Supreme Court’s General Electric decision es- 
tablishes—if it was not clear before—that some appeals 
to secondary employees are primary and lawful, and 
I have attempted to formulate a rationale by which the 
primary or secondary character of such appeals may 
be discerned. Under it, some secondary site appeals 
would be permissible. If, for example, a union may 
appeal to a secondary employer’s driver not to make 
a delivery to the primary, it should likewise be able, 
under proper safeguards, to make a similar appeal 
to a secondary employee at the secondary’s loading 
platform not to work with a primary employee driver 
coming there to pick up goods; the latter is “no more 
aimed at the employees of the secondary” than the 
former, and both intend to subject the secondary to no 
greater pressure than would be felt by the shutdown 
of the primary’s business. 

Viewed as expressing the conditions under which 
appeals to secondary employees may be lawfully made, 
the rule should require, first, that the picket signs 
make it clear to secondary employees that the offend- 
ing employer is the primary and not the secondary, 
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and, second, pickets should refrain from appealing to 
employees of third persons not to enter the secondary 
site, or to secondary employees not working with the 
primary employees to engage in any refusal to work. 
Strict enforcement of this rule is essential if the sec- 
ondary is to have the protection he is entitled to under 
the act. 

The first requirement laid down in Moore Dry Dock, 
that the picketing take place only when “the situs of 
the dispute is located” at the secondary site, needs to 
be divested of its metaphorical quality, and of its 
resulting ambiguity. The “situs of the dispute” is 
located wherever any primary employees are working. 

The third requirement, that the picketing take place 
“reasonably close to the location of the situs,” pre- 
sents little problem once the “location” is factually 
understood. It is obviously designed to minimize the 
danger that the picketing will reach a broader audience 
than is permissible. In light of the great danger of 
this, it should be vigilantly enforced. 

The second Moore Dry Dock rule requires that the 
primary be engaged in its “normal business” at the 
secondary site when the picketing takes place. Its 
function has never, to my knowledge, been fully ex- 
plained. On the rationale I have advanced, the legality 
of appeals to secondary employees is unaffected by 
the presence or absence of primary employees. When 
the work done by the secondary is not itself dependent 
on the availability of the primary employees, the rela- 
tion between the secondary employer and the primary 
strike—his dependence on, or independence of, it—is 
not affected by that factor. In such a circumstance, the 
presence of primary employees is for our purposes 
merely fortuitous, and it makes little sense to say that 
the pickets may appeal to secondary employees in the 
primary employee’s presence, but not otherwise. 

The limitation thus suggested on the application of 
the Moore Dry Dock rules, viewed as conditions for 
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permissible secondary site appeals to secondary em- 
ployees, would bar such appeals in the bulk of con- 
struction site cases, in which Moore Dry Dock has 
consistently been applied. So long as NLRB v. Denver 
Bldg. Trades Council stands unreversed by Congress, 
we are required, despite the realities, to regard the 
employers engaged in a construction project as we 
would several contractors each performing work of 
one kind or another for a factory owner. Such a view 
leads one, on the analysis put forward here, to regard 
appeals to employees of contractors other than the 
primary as secondary in nature. 

Finally, mention should be made of the relevance of 
an alternative place to picket, and the “fifth condition” 
of the Washington Coca-Cola doctrine. It will doubt- 
less be already apparent that, on the analysis I have 
advanced, its relevance is nil. When, as under a literal 
approach, the primary or secondary character of the 
picketing depends on whether the union’s intent is to 
appeal to neutral employees, the question of adequate 
opportunity to picket elsewhere may—or may not—be 
probative. But it has no effect on the impact of strike 
action on employers with whom the primary does busi- 
ness. It has no role to play, then, in determining 
whether appeals to secondary employees, under the 
rationale here proposed, are primary or secondary; 
indeed, it proceeds from the conclusion, arrived at from 
other sources, that all such appeals are secondary. If 
that conclusion is rejected, Washington Coca-Cola is 
simply beside the point. 

2. Picketing forbidden to appeal to neutral em- 
ployees. When the conditions discussed above are not 
met, appeals to neutral employees are properly re- 
garded as “secondary” and unlawful. But, when there 
are primary employees present at the site, the further 
question arises whether picketing appealing to those 
employees may be carried on, and if so, under what 
conditions. 
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Is it not clear that the only substantive concern 
of the act is the result itself and not the tendency alone, 
and that the danger of the disfavored result is greater 
when the result is intended and the intent is mani- 
fested by overt acts? To move from a rule encom- 
passing attempts to one diverting attention entirely 
from the result to the “inducement” is to exalt a con- 
cept beyond all necessity, and to abjure a simple, work- 
able standard for a troublesome abstraction. 

I simply do not see what interest is being served by 
insisting that, although no secondary employees in fact 
refuse to cross, they are nonetheless being “induced” 
to do so, and the picketing is thereby rendered unlaw- 
ful. It seems entirely proper to say that the failure 
of the secondary employees to cross sufficiently evi- 
dences the absence of the prohibited “inducement.” 

This approach substitutes a simple, objective issue 
for the downright silly litigation over who hinted what 
to whom by what kind of silent signal; for the sec- 
ondary employer, it protects him from conduct un- 
lawfully injurious to him, disregarding (as he doubt- 
less does) hostile attitudes which do not in fact cause 
such conduct; for the union, it removes the premium 
on skill in evasion, declines to demand unnatural con- 
duct of its pickets, and permits it to know clearly what 
is and is not permitted. 

The converse situation must also be dealt with. 
The “Eisenhower Board” was surely correct in assert- 
ing that the pickets’ experience would ordinarily lead 
them to expect secondary employees to be influenced 
by the picket line to refuse to work behind it; when 
the denouement is such a refusal, it is not inaccurate 
to say that the picketing “caused” or “induced” it, in 
an objective sense. Such a rule would in practice leave 
it to the union to see to it that the prohibited result 
did not come to pass; the prevention of that result 
is the purpose of the statutory provision, and the 
picketing union is in an appropriate position effectively 
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to prevent it. A defense can be recognized for isolated 
refusals, and for those rare cases in which the pri- 
mary employees’ union can show that it has made all 
reasonable efforts to avoid causing a secondary re- 
fusal to work. With these possible limitations, the 
test here proposed would accomplish the substantive 
purpose of deterring forbidden secondary boycotts, and 
the administrative purposes of fostering compliance 
(while permitting picketing not having the prohibited 
result), making tactical record-making maneuvers 
irrelevant, and removing a troublesome and fruitless 
issue from litigation. 


Vv. CONCLUSION 


The rationale I have proposed tests the primary 
or secondary character of an appeal to secondary em- 
ployees by asking whether the appeal seeks to subject 
the secondary employer to loss of the services of his 
employees broader than that which would flow from the 
unavailability of the services of primary employees 
were the strike to succeed in inducing them to quit 
work. In addition, because of considerations similar 
to those underlying the “struck work” doctrine, it must 
be asked whether the employment of the secondary 
employer enables the primary to avoid the impact of 
the loss of services of his own employees. 





Are Wage Incentives Becoming 
Obsolete? * 


A brief definition is necessary since the term “in- 
centive” is subject to some confusion. Anything which 
motivates an employee to produce once he is on the job 
is an incentive. There are essentially two methods 
of providing motivation—the negative one of super- 
vision and disciplinary action and the positive provi- 
sion of some reward, financial or nonfinancial. We do 
not concern ourselves here with nonfinancial incentives 
nor the various types of profit-sharing or savings- 
sharing plans. To use the definition of William B. 
Wolf: 


As used in this study, the term “wage incentives” 
refers to systems of remunerating rank-and-file 
workers under which the earnings of a worker, or 
a group of workers, are directly, promptly and 
automatically related to his output by a predeter- 
mined formula relating his actual performance to 
a specified standard of performance. 


The Demoralization of Wage Incentives 


The term “demoralization” has become generally 
accepted in the literature of industrial relations to 
describe incentive systems which have developed “sub- 
stantial inequities in earnings and effort, a growing 
average incentive yield or bonus, a declining average 
level of effort and a high proportion of ‘off-standard’ 
payment and time.” 





* Condensed from an article by Garth L. Mangum, published 
in 2 Industrial Relations 73-96 (October 1962), and printed with 
permission from Industria] Relations. Business address: Institute 
of Industrial Relations, 201 California Hall, University of Cali- 
fornia, Berkeley 4, California. Single copy price, $1.50. 
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Although no measure of the incidence of demoraliza- 
tion is available, a good deal of disenchantment is 
evident. Why has there been this substantial degree of 
demoralization? What has been the role of unions 
and collective bargaining? 

Wage incentive systems of the type under discussion 
here are almost universally based on a production 
standard, usually established following time and mo- 
tion studies, which determines the amount of produc- 
tion to be equated to the hourly base rate or minimum 
guarantee. Incentive earnings depend on exceeding 
the standard. The validity of the incentive system 
therefore depends upon the accuracy of the time study. 
An underestimate of the time required for a given 
operation results in a “tight” standard, discourage- 
ment, and wage inequities. An overestimate produces 
a “loose” standard, a “runaway” incentive, swollen 
earnings, and wage inequities in the opposite direction. 

With the introduction of an incentive system, each 
employee has a vested interest in a loose standard. 
Only the most unimaginative or, more rarely, the 
most scrupulous are likely to cooperate in setting a 
tight standard. Beyond the problems of assuring 
efficient methods prior to time study lie other prob- 
lems inherent in the process of time study itself. 
Unionists have consistently criticized time study as a 
much less than scientific process. The role of judg- 
ment in choosing a normal worker at a normal pace, 
variation in working conditions, the unreliability of 
a stop-watch in measuring extremely small units of 
time, the problem of estimating the amount of time to 
be included to compensate for the fatigue factor, the 
psychological variations in worker attitudes, and the 
numerous sociological interactions in a work group, all 
are said to combine against unquestioning acceptance 
of the time study findings of industrial engineers. 
Some industrial engineers are willing to admit that 
certain elements of judgment and inexactness are an 
inherent part of time study. 
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Similarly subject to criticism has been the practice 
of relying on standard data rather than time study. 
The separate movements for a particular job are ob- 
served but not timed. Instead, the predetermined times 
for those movements are added to compute the produc- 
tion standard for the complete process. Critics ques- 
tion the addibility of the times for separate move- 
ments, since the time for a particular movement is 
affected by the position of the worker at the end of 
the previous movement and since human effort is a 
flow rather than a series of discrete movements. Yet 
despite these criticisms, which are probably justified, 
one study has concluded that incentive standards based 
on standard data are less likely to become demoralized 
than those based on time study. 

The pressure toward demoralization do not end with 
the problems of establishing incentive standards. Once 
set, standards are under continual pressure from many 
forces. Changes in technology, methods, materials, and 
products all affect the work requirements of a job, 
usually in a manner which looses incentive standards. 
Major changes are not likely to cause demoralized in- 
centives because the changes are usually followed by 
revision of the incentive standards. It is the gradual 
accumulation of changes, no one of which is alone 
sufficient to justify revision, which is difficult to 
administer. 

In addition to the accumulation of small manage- 
ment-made changes in work requirements and possible 
gradual improvements in worker skill, employees fre- 
quently discover short-cuts which reduce work re- 
quirements or otherwise contribute to looser standards. 





































Incentives and the Wage Structure 

Another problem also inherent in wage incentive 
systems is the tendency toward distortion of the wage 
structure. Technological, methods, materials and prod- 
uct changes have differing impacts on various proc- 
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esses. Yields often have no relationship to the effort 
level, but perfect correlation between effort and yield 
would not eliminate dissatisfaction. 

Where incentives have been installed on a group, 
rather than an individual, basis because of an in- 
ability to distinguish an individual’s contribution to 
production, it is not uncommon for employees who per- 
form identical tasks, but are attached to crews engaged 
in different processes, to experience widely divergent 
earning opportunities. Wage structure distortions be- 
came particularly troublesome when management 
succumbs to pressure tactics. One group of employees 
by, say, threatening or engaging in a wildcat strike 
are able to win a loosened incentive standard. Their 
earnings then exceed those of another group, who are 
encouraged to follow the same pattern. A particularly 
disturbing factor is the relationship between the earn- 
ings of incentive workers and those of skilled mainte- 
nance workers who are usually paid on a day-work 
basis. 

The employee unrest resulting from incentive- 
created earnings differentials beyond the control of 
the individuals is no different from the unrest resulting 
from any apparent wage inequity. Such earnings 
inequities can be minimized with careful management, 
but they can never be eliminated from a wage incentive 
system established on a work-measurement basis and 
covering widely differing jobs. 

It is within this context that the impact of col- 
lective bargaining on wage incentive systems must be 
considered. To the problems inherent in the nature 
of wage incentives themselves, the presence of a union 
adds: (1) general distrust of wage incentives, (2) a 
desire to negotiate the level of incentive standards, 
(3) an effort to surround the incentive system with 
a framework of negotiated rules, (4) a ready challenge 
to management’s decisions through the grievance pro- 
cedure, and (5) pressure for extension of incentive 
coverage to all employees in an establishment. 
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In part, union distrust of incentives is a product 
of faulty administration and unfair manipulation by 
managements. More basically, union opposition to the 
so-called “scientific management” movement is largely 
attributable to the expressed hostility of early in- 
dustrial engineers to collective bargaining. 

These attitudes, that “the final power of decision 
should rest with management” and that incentive stand- 
ards are scientifically established and therefore not 
bargainable, have formed the basis for the main ob- 
jections of unions to industrial engineering. Unions 
have insisted that time study and the rest of the process 
of standards determination are inexact and subject to 
considerable exercise of judgment and are therefore 
bargainable. They also insist that since the purpose 
of unions is to give the employee representation in 
collectively determining the rules of the workplace, 
production standards and incentive rates cannot be 
removed from the bargaining arena. 

In industries such as apparel, where for historical 
reasons union participation in incentive administration 
has been accepted, there has been little if any union 
opposition to incentive systems. In certain other in- 
dustries there has been some tendency to reach a 
compromise by the employment of union time study 
men to check the findings of the industrial engineers. 
This practice has worked well in some cases, but has 
not found general acceptance. 

Union participation in the setting of incentive stand- 
ards is still rare. Collective bargaining is more likely 
to play a role in the creation of the framework of rules 
within which the incentive system operates. Contract 
provisions may describe in great detail the conditions 
under which incentives may be introduced and those 
which justify or require a revision of standards. Pro- 
visions are likely to be made for some minimum earn- 
ings guarantee and for maintenance of earnings during 
periods when, for reasons beyond his control, the 
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worker is unable to operate at an incentive pace. Man- 
agerial flexibility is reduced and management negoti- 
ators may yield enough control to make it difficult 
to adjust incentive standards in response to changes in 
job requirements. 

This creation of incentive work rules does not neces- 
sarily lead to demoralization of the incentive plan, 
but may contribute to it. Fractional bargaining either 
through the grievance procedure or by informal em- 
ployee pressure tactics is more likely to contribute to 
demoralization. Restriction of production to hide a 
loose incentive standard is common, often with the 
tacit consent of lower level supervisors. Slowdowns, 
wildcat strikes, and other pressure tactics may be re- 
sorted to by informal pressure groups, with or with- 
out union involvement, either to force a loosening or 
prevent a revision of incentives. 

In some cases employees have accepted losses of 
potential incentive earnings for months and even years 
in order to prove a standard too tight, only to speed 
up and produce at a higher level when standards were 
loosened. In continuous-process plants employees may 
co-operatively reduce production by causing inefficient 
product flows and work integration, while at the same 
time they maintain an apparently high level of effort 
which defies identification of the bottleneck. 

The question, “Do wage incentives almost inevitably 
become demoralized under collective bargaining?” can 
best be answered in two parts. Demoralization is not 
inevitable, but, particularly with changing technology, 
methods, or materials, it can be avoided only by careful, 
vigilant administration. The collective bargaining 
agreement itself is unlikely to be an important force 
toward demoralization, though it may limit manage- 
ment’s flexibility in policing the incentive system to 
some degree. A union may be expected to probe for 
and exploit weak spots in an incentive system and its 
administration through the grievance procedure. The 
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most likely demoralizing forces under collective bar- 
gaining are management reluctance to make desired 
adjustments, knowing the actions will have to be de- 
fended in the grievance procedure, and management 
acquiesence to informal employee pressures for loos- 
ened standards. 


Incentives and Production Costs 

The suggestion that wage incentives designed to 
increase production and lower unit costs might be a 
cause of higher cost production seems paradoxical. 
[Some sources] suggest that managements may be 
paying more to get work done by incentives than their 
competitors are paying under day work. On the other 
hand, numerous case studies are available of companies 
which claim to have cut their costs by 25 to 63 per cent 
through incentive systems, while increasing employee 
earnings by 10 to 70 per cent. 

Managers in general, even in cases where incentive 
plans have developed serious difficulties, seem to ac- 
cept as an article of faith the view that wage incentives 
do elicit greater effort and output from employees. 
On the other hand, several academic researchers have 
questioned the ability of wage incentives to produce 
increased employee effort. Others have found restric- 
tion of output to be as likely as increased effort. 

Evidently, the response is sufficient to make high 
costs under incentives the exception rather than the 
rule, but the level of effort is usually lower than man- 
agement has been led to expect and the exceptions 
more frequent than they would like to see. 

The sources of high costs from incentives are two. 
First, administrative costs are likely to be increased 
because of the need for constant attention by in- 
dustrial engineers, increased accounting costs, and the 
demands of incentive workers for additional tool-crib 
men, material expediters, and other service employees 
to reduce delays that might cut down personal earn- 
ings. 
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Grievances also tend to increase under an incentive 
system. One study found that of 4000 grievance cases 
before the American Arbitration Association in 1958, 
more than 23 per cent were concerned with disputes 
over production standards. Secondly, failure to adjust 
incentive standards to changes in work requirements 
does not in and of itself increase per unit production 
costs, but it does prevent their decrease. Technological 
progress is also discouraged because the company may 
receive no labor-cost benefits from improvements in 
equipment and methods. 

On balance, the cases in which costs are lower 
under incentives seem to outnumber those in which 
incentives contribute to higher costs. However, there 
has not been enough study of whether incentives are a 
cause or a symptom of either high or low costs. A 
poorly functioning incentive plan is generally accom- 
panied by other evidences of sloppy management; a 
successful one by careful administration throughout 
the establishment. Companies which have abandoned 
wage incentives in favor of measured day work, utiliz- 
ing industrial engineering principles to establish 
production goals but depending on supervision rather 
than financial incentives to reach them, have generally 
achieved as good or better results. Probably, when all 
the evidence is in, it will be found that high costs are 
a function of poor management regardless of the sys- 
tem of wage payment. 


Incentives and Automation 


The impact of automation on incentives has been 
another subject of much discussion and little research. 
Actual instances of automation, in the dramatic form 
of electronic control devices and transfer systems, have 
thus far been too few in incentive-covered types of 
production to provide anything but speculation. The 
net effect of recent technological changes thus far 
seems to have been expansion rather than abandonment 
of incentive coverage. 
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Traditionally, incentive wage plans have been associ- 
ated with short-cycle, repetitive, standardized, and 
worker-paced production processes, where the level of 
output was within the control of the worker and pay- 
ment by results was expected to induce increased effort 
and, therefore, output. An interesting phenomenon of 
recent years has been the extension of incentive cov- 
erage to machine-paced operations and to workers who 
have little or no direct effect on production. 

Most of the labor-saving technological developments 
have been less dramatic piecemeal changes which have, 
nevertheless, had a substantial impact in the aggregate. 
The production speed is built into the machine or con- 
veyor systems which supply materials or remove 
products. The operator’s role is to co-ordinate the 
flow of material and watch for malfunctions. He can- 
not speed production, but he can slow it down. At 
the same time, the amount of capital per worker has 
tended to increase, so that the spreading of overhead 
costs through capacity utilization of equipment has 
been more important in explaining reduced costs than 
the level of worker effort. The result is a reversal 
of the traditional incentive role: an incentive not to 
slow down! 

Logically, this development should lead to the elimi- 
nation of traditional time and motion study, since it is 
the machine rather than the worker which is being 
timed. Most companies faced with the situation have 
apparently adhered to tradition, however, by retaining 
employee effort as the basis of their incentive systems. 
To do so requires measure of something called “atten- 
tion time” to replace physical effort on many jobs. 
A few companies are explicitly abandoning work 
measurement as outmoded, and substituting equipment 
utilization as the basis for incentives on machine- 
paced operations. Lower levels of operations reduce 
incentive earnings, but there is no possibility of in- 


70 

















ARE WAGE INCENTIVES BECOMING OBSOLETE? 


crease, and, incidentally, no possibility of demoraliza- 
tion. 

Another result of machine-paced production proc- 
esses has been the tendency to extend incentive cov- 
erage to maintenance employees and others usually 
considered to have only an indirect effect on the level 
of production. 

Although some employers have adamantly resisted 
the trend, others have extended incentive coverage 
far beyond the traditional direct production jobs. Since 
work measurement is impossible for most nonproduc- 
tion jobs, the procedure has been to tie the incentive 
earnings of indirect employees to those of the incentive 
employees in the same department or plant. The 
rationale is that the indirect employees will then im- 
prove maintenance, prevent breakdown, speed repairs, 
facilitate materials handling, etc., to increase the earn- 
ings of direct employees and thus their own. 

World War II wage restrictions had the effect of 
reducing union and employee opposition to wage in- 
centives; runaway earnings, habit, increased bargain- 
ing power, and grievance protection encouraged a 
continuation of this trend after the war. More recently, 
technological changes have augmented it. 

Direct production workers, recognizing the increased 
role of maintenance and other indirect production em- 
ployees in maintaining production and incentive earn- 
ings, press for their inclusion. Unfavorable earnings 
comparisons between incentive and nonincentive work- 
ers have been even more important in generating 
pressures for extension of coverage. Nonincentive 
workers in one department of a plant compare pay 
checks with incentive workers on similar jobs in other 
departments. Maintenance and service employees com- 
pare theirs with incentive-covered production workers 
whose faster work pace is believed to increase the 
maintenance and service workload. Pressures for equal 
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earnings opportunity are manifested in various ways, 
including, in some cases, wildcat strikes. It is this 
tendency which has caused one authority to speak of 
the retention of incentives as an “all or nothing” deci- 
sion. 

Turning to automation in the more exotic sense, 
there seems to be little doubt as to its eventual impact 
on individual or small group wage incentives. Although 
[some] authors suggest the disappearance of wage 
incentives of the conventional type in response to 
automation, some of them foresee an increase in col- 
lective plans of the Scanlon and Rucker types which 
tie earnings to the output of an entire department or 
plant. Both production standards and the concept 
of work measurement become meaningless with com- 
plete automation. As substitutes, profit-sharing or 
bonus systems are designed to encourage cooperation, 
awareness of costs and quality, and concern for the 
long-run welfare of the firm. However, they lack the 
obvious and immediate tie between individual effort 
and earnings. Under such plans, management must 
resign itself to greater employee and union participa- 
tion in production and sales decisions, and demand 
for the product must be stable or expanding—criteria 
which will limit the spread of profit-sharing. 


Trends in Incentive Coverage 


The widespread impression that the use of wage 
incentives is declining in the United States is not 
borne out by the available data. A 1945-1946 Bureau of 
Labor Statistics survey of 55,000 establishments em- 
ploying seven million persons in 56 manufacturing and 
8 nonmanufacturing industries reported an over-all 
incentive coverage of 30 per cent. Twelve years later, 
another BLS study limited to manufacturing reported 
that 27 per cent of the employees were paid on an 
incentive basis. In those industries for which com- 
parison was possible, about as many showed an in- 
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crease as a decrease in coverage of incentive plans, 
and none of the changes was dramatic in amount. 

The AFL-CIO bases its claim that wage incentive 
coverage is declining on the assertion that the use of 
incentives reached a peak in the period between the 
two studies and then declined. However, a BLS study 
for 1951-1952 also found 30 per cent of the manu- 
facturing employees in 40 major labor market areas 
to be covered by wage incentives. In general, the 
extension of coverage to wider groups of employees 
in plants where some incentives already existed has 
probably been more important to the stability of the 
coverage figure than completely new applications. 

Abroad, the growing reliance on national goals and 
informal planning in the industrial nations of Western 
Europe and the centralized planning of the Soviet 
economy have created intense interest in discovering 
methods forfffcreasing productivity. Wage incentives 
have received their share of attention in this quest. 

Despite the apparently increasing trends, European 
discussion of wage incentives tends to display the 
same conflicting attitudes as those in the United 
States. Only in communist countries is the desirability 
of wage incentives unchallenged. Elsewhere, although 
the percentage of workers covered by incentives in- 
creases, the literature speaks in the main of the de- 
ficiencies of incentives and their expected decline. 
Good management and advanced technology are con- 
sidered most important to output than employee effort, 
and it is in these areas that Europeans hope to emulate 
American experience. 

Robertson has listed the following necessary condi- 
tions for a successful “payment-by-results” or wage in- 
centive plan: (1) the objectives must be output rather 
than quality or some other goal, (2) the output of the 
individual must be measurable, (3) the attitudes of 
the workers must be favorable, (4) output must be 
responsive to changes in labor effort, and (5) the 
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“nayment-by-results scheme” must not be distorted by 
bargaining. Since all of these criteria are rarely ful- 
filled in any particular case, a tendency toward de- 
moralization is general. 

Complete automation can only lead to abandonment 
of incentives, but such developments will not be wide- 
spread in the foreseeable future. The more common 
type of technological change which requires the pres- 
ence of a machine operator, but reduces his control 
over the speed of production, is making equipment 
utilization incentives more popular and encouraging 
the spread of indirect incentives. “Incentives not 
to slow down” are more nearly comparable to the nega- 
tive incentives of supervision and discipline than the 
positive incentive of increased earnings for increased 
effort. 

Under equipment-utilization-based incentives and 
indirect incentives, management is paying incentive 
rates for the same production available at day rates 
with effective supervision. However, effective super- 
vision is in relatively short supply, and the incentive 
philosophy is deeply ingrained in many industries. 
The apparently stable trend in incentive coverage is 
likely to be followed sooner or later by a gradual de- 
cline, but wage incentives will be around for a long 
time. 











Subject Matter of Collective 
Bargaining * 


Since the Taft-Hartley Act was enacted in 1947, 
the Board and the courts have generally tried to give 
as broad an interpretation as possible as to what 
constitutes mandatory subjects for bargaining within 
the provisions of Section 8(d) of the NLRA. How- 
ever, the Supreme Court’s decision in NLRB v. 
Wooster Division of Borg-Warner Corp. in 1958 some- 
what reversed this trend. In this case the employer 
insisted on a “ballot” clause requiring a prestrike 
secret vote of employees as to the employer’s last nego- 
tiation offer; and a “recognition” clause which ex- 
cluded the international union which had been certi- 
fied by the National Labor Relations Board. The 
Board held that the employer’s insistence upon either 
of these clauses was an unfair labor practice since it 
amounted to a refusal to bargain in violation of 8 
(a)(5) of the NLRA. The Sixth Cireuit agreed (236 
F2d 898, 31 LC 70,210) with the Board as to the 
“recognition” clause but held that the “ballot” clause 
should be a mandatory subject of bargaining. 

The majority of the Supreme Court agreed with the 
Labor Board in holding that the provisions of Section 
8(d) would not include these two clauses as mandatory 
bargaining subjects. While the two controversial 
clauses are lawful in themselves and would be en- 
forceable if agreed to by the union, it does not follow 
that the company can insist on these clauses as a 
condition to any agreement. 





*Condensed from an article by Joseph P. McManemin, pub- 
lished in 13 Labor Law Journal, 985-1008 (December 1962) and 
printed with permission from Labor Law Journal. Business ad- 
dress: Commerce Clearing House Labor Law Journal, 4025 W. 
Peterson Avenue, Chicago 46, Illinois. Single copy price, $1.00. 
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The Borg-Warner case is of special interest since it 
set forth guideposts as to what subjects are mandatory, 
permissive and nonbargainable under Section 8(d) of 
the NLRA. 


MANDATORY SUBJECTS 


In the absence of any proof of bad faith, insistence 
during negotiations on a subject is not unlawful pro- 
vided the subject is considered “mandatory” in the 
sense that it comes under the definition of “wages, 
hours and other terms and conditions of employment” 
in Section 8(d) of the NLRA. 


Wages 

Since the Wagner Act was passed in 1935, wages 
have been held to be a mandatory subject of good faith 
bargaining even though Section 8(d) was not in- 
corporated into the Act until 1947. 

In 1949, the United States Court of Appeals, First 
Circuit, outlined its concept of “wages” in determining 
that group health and accident insurance were within 
the scope of mandatory bargaining subjects (W. W. 
Cross & Co. v. NLRB). 

The court felt that Congressional intent in passing 
the Wagner Act in 1935 and amending it in 1947 was 
not to restrict bargaining only to those subjects com- 
monly negotiated prior to 1935. While group insurance 
may not be considered “rates of pay” it certainly could 
be considered under the terminology “wages.” The 
court felt that the word “wages” embraces within its 
meaning direct and immediate economic benefits flow- 
ing from the employment relationship. 

Even the method of paying wages has been declared 
a mandatory subject of bargaining. The payment of 
wages to union committeemen for time spent on union 
business is also a bargainable matter. 
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The concept of wages broadly including “emoluments 
of value” was further interpreted by the Board’s order 
in In re Weyerhaeuser Timber Co. to include the price 
of meals furnished by the employer to its sawmill 
and logging camp employees. The Board felt that 
the term “wages” should apply not only to remunera- 
tion received for actual performance of work but also 
to other things of value resulting from employment 
in addition to and supplementary to actual “rates of 
pay.” 

A paid coffee break is another example of a subject 
which is included in the broad meaning of “wages.” 

It was not until 1952 that it was finally decided 
that a Christmas bonus was considered to be “wages” 
for purposes of the Act. As such, the bonus is a 
mandatory subject of collective bargaining. The ques- 
tion of Easter bonuses has also been similarly decided 
by the NLRB. 

In 1951 the Steelworkers, which had won a consent 
election, requested the United Shoe Machinery Corpo- 
ration to bargain on the policy and method of dis- 
tributing bonuses in the form of ten shares of stock 
to each employee with 25 years or more of service. 

The company maintained that it had always con- 
sidered these gifts of stock a gratuity and not a part 
of regular compensation and subject to its unilateral 
control. The Board held that the company committed 
an unfair labor practice under Section 8(a)(5) of the 
Act for refusing to bargain thereon since the bonus 
grant of stock is an “emolument of value,” earned 
by reason of the employment relationship and as such 
comes under the statutory definition of “wages.” 


Adjustment of Wages 


The Sixth Cireuit Court of Appeals during 1948 
decided that an employer committed an unfair labor 
practice in violation of Section 8(a)(5) of the NLRB 
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by refusing to bargain concerning “merit wage in- 
creases.” The court agreed, that merit increases were 
“an integral part of the wage structure and as such a 
proper (mandatory) subject for collective bargaining. 

The good faith bargaining requirement of the Act 
includes matters covered by law where they relate to 
terms and conditions of employment. 


Incentives 

The Board and the courts have also held that in- 
centive pay plans used as a means of determining an 
employee’s wages are proper (mandatory) subjects of 
bargaining. 

As recently as 1957 the Board had decided that an 
employer must bargain on a piecework bonus plan and 
furnish information thereto during negotiations for 
a renewal of an agreement. The Board has indicated 
that “commissions” are a proper (mandatory) subject 
of bargaining. 


Hours of Work 


The terminology “hours of employment” is used 
specifically in Section 9(a) of the NLRA. Also Section 
8(d) of the Act requires the parties to confer in good 
faith with respect to “hours.” It has been consistently 
held by the Board that hours are a mandatory sub- 
ject of bargaining. 

Work schedules are a bargainable issue. In 1948 
the Board overruled a trial examiner’s finding that an 
employer need not consult with a union during negoti- 
ations with respect to the elimination of rest and lunch 
periods. 

The Fry Roofing Company in 1953 was held to have 
committed an unfair labor practice in violation of 
Section 8(a)(5) of the NLRA when it unilaterally 
abolished relief periods of 30 minutes at the end of 
each 90-minute work period without consulting the 
union prior to the change. On appeal to the United 
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States Court of Appeals, Ninth Circuit, the court up- 
held the Board’s position by stating that such action 
is considered to amount to bargaining with the em- 
ployees individually rather than through their certi- 
fied representative and is an unfair labor practice. 
Relief periods are a proper subject for collective 
bargaining under Section 9(a) of the NLRA. In 1957 
the Board held that an employer violated Section 
8(a)(1) of the NLRA when it failed to bargain on the 
length of a lunch period. 


Overtime 

As early as 1940 the NLRB held that it was a viola- 
tion of Section 8(a)(5) of the Act for the Brown Shoe 
Company to refuse to discuss with the union its failure 
to pay time and one-third for overtime as previously 
agreed to orally with the union. 

In 1954 the NLRB held, and the Sixth Circuit of the 
United States Court of Appeals concurred, that an 
employer should not have unilaterally and without 
notification to or consulting with the union increased 
the daily working hours of employees during the time 
when the union and employer were negotiating a first 
contract. 


Shift Operations 

It may be concluded that it is evident that both 
the scheduling of shift operations and premium pay 
arrangements for evening and night shifts, split shifts 
and rotating shifts, and so forth, are mandatory sub- 
jects of collective bargaining. Perhaps it is for this 
reason that it apparently has not been necessary for 
the Board to render a precise decision on this subject 
matter. 


Holidays and Vacations 


As early as 1940 the NLRB has held that holidays 
and vacations were proper subject matter for dis- 
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cussion and settlement by collective bargaining. The 
United States Cireuit Court of Appeals, Seventh Cir- 
cuit agreed with the Board. 

In 1952 the Board ordered the Phelps Dodge Copper 
Products Corporation to cease and desist from refusing 
to bargain in violation of Section 8(a) (5) of the NLRA. 
The company had made unilateral changes in vacation 
pay affecting employees without first notifying and 
negotiating thereon with the union. Each year the 
company granted a second week’s vacation with pay to 
employees with five or more years of service. During 
1950 bargaining sessions, the employer did not allow 
this second week on the basis that it had the right to 
unilateral action since the present contract had ex- 
pired and a new contract had not been signed, even 
though negotiations continued without a strike. The 
Board held that the company committed an unfair labor 
practice when it unilaterally changed this past practice 
which was a matter within the terms and conditions 
of employment. 


Other Employee Benefits 


In 1948 the United States Court of Appeals, Seventh 
Circuit, upheld the National Labor Relations Board 
order that the Inland Steel Company bargain with the 
steelworkers on a retirement plan for employees. 

The court held that since a pension plan would come 
under the definition of wages and conditions of em- 
ployment, then it is a mandatory subject of collective 
bargaining. 

Whether or not employees shall contribute to a 
health and welfare program is also a mandatory subject 
of bargaining. 

In addition to pensions, the words “rates of pay, 
wages, hours of employment, or other conditions of 
employment” as used in Section 9(a) of the NLRA 
provide that group insurance is also a mandatory sub- 
ject of bargaining. In 1949 the United States Court 
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of Appeals, First Circuit, ruled that W. W. Cross and 
Company committed an unfair labor practice by its 
failure to bargain in good faith on insurance. 

Also during 1949 the National Labor Relations 
Board issued a cease and desist order against General 
Motors Corporation for unilaterally establishing a 
group insurance plan during the term of its collective 
agreement with the United Automobile Workers 
(UAW-CIO). 

Again in 1952 the Board held that a company had 
violated Section 8(a)(5) of the Act when it kept in- 
sisting during negotiations that the union’s demand 
to discuss the cost of insurance was only a demand for 
wages. Insurance may be considered not only “wages” 
but also a “condition of employment.” As such, it is 
necessary for an employer to bargain with respect 
thereto, and to provide the union with necessary cost 
information so that it might intelligently bargain 
thereon. 

During 1954 the United States Court of Appeals, 
Sixth Cireuit, denied enforcement of an order of 
the National Labor Relations Board that the Black- 
Clawson Company bargain in good faith in compliance 
with Section 8(a)(5) of the NLRA. The court agreed 
with the Board that a profit-sharing retirement plan 
for employees embraces such economic benefits as to 
constitute subject matter for collective bargaining 
within the meaning of Section 9(a) of the NLRA. 
However, it held that the employer did not commit 
an unfair labor practice when it conducted employee 
meetings to explain the plan and ask employees to sign 
enrollment cards. The employer had met with the 
union at each step in the development of the plan and 
did not have to limit itself to conferences with only 
the union bargaining representatives. 

The mandatory subject matter of collective bargain- 
ing was again broadly interpreted during 1956 when 
the United States Court of Appeals for the District 
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of Columbia Circuit enforced the Board’s order that 
the Richfield Oil Corporation bargain with the Oil 
Workers Union regarding the establishment of a stock 
purchase plan for all employees, including union mem- 
bers. 

While there apparently has been no NLRB decision 
which specifically states that a noninsured sick-leave 
plan is a mandatory subject of collective bargaining, 
the above discussed viewpoints of the NLRB on other 
employee benefits would indicate that it is a subject 
matter for bargaining. In 1945, for example, the 
War Labor Board held that such a plan was definitely 
included in the broad terminology of Section 9(c) 
and therefore was a proper matter for bargaining. 

The broad terminology of Sections 8(d) and 9(a) 
would undoubtedly encompass separation pay as within 
the meaning of either wages or conditions of employ- 
ment or both. Perhaps because this is almost self- 
evident, there apparently has not been an NLRB de- 
cision stating that this is a proper or mandatory 
subject of bargaining. The number of mandatory sub- 
jects of bargaining is almost unending. 


Recent United States Supreme Court Decisions 

In 1958 the Supreme Court’s Borg-Warner decision 
discussed the scope of mandatory subjects of collective 
bargaining. The Court, in effect, admitted that there 
should be and is wide scope given to the terminology 
of Section 8(d). 

In January, 1959, the Supreme Court of the United 
States decided that Local No. 24 of the Teamsters could 
negotiate as part of its collective bargaining agreement 
with the Oliver A.C.E. Transportation Company, Inc., 
a clause regulating minimum rental and other terms of 
leasing to a carrier an individual owner vehicle driven 
by the owner. The Court felt that this was a mandatory 
subject of bargaining. In order to maintain the estab- 
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lished wage structure, the union could demand that the 
lessor owner be paid an adequate rental so that he does 
not have to make up excess truck costs by reducing, in 
effect, his wages as a driver. An inadequate rental 
might mean the progressive curtailment of jobs 
through withdrawal of more and more carrier owned 
vehicles from service. 

Another indication of the broad interpretation of 
“working conditions” which may be expected from the 
United States Supreme Court may be taken from a re- 
cent decision under the Railway Labor Act. 

In 1960 the Supreme Court gave a meaning to the 
term “working conditions” under the Railway Labor 
Act, when it decided that the Chicago and North West- 
ern Railway Company must bargain with the Railroad 
Telegraphers Union on the reduction in the number of 
station agents. 

The Court felt that to prevent a disruption and stop- 
page in interstate commerce, the trend has been to 
broaden, not narrow, the scope of subjects about which 
employees and railroads may or must negotiate and 
bargain collectively. 


PERMISSIVE SUBJECTS 


Despite the broad interpretation given to the Act, 
the Board has felt the necessity at times, both prior 
and subsequent to the Taft-Hartley amendments, to 
rule that certain subjects did not come under the mean- 
ing of wages, hours and other terms and conditions of 
employment to the degree that they were mandatory 
subjects of bargaining. These subjects are “permis- 
sive” in nature inasmuch as one is allowed to bargain 
thereon. However, neither the union nor management 
may insist as a condition precedent to the acceptance 
of an agreement that such subjects be included therein. 

Permissive subjects are lawful in themselves and 
would be enforceable if voluntarily agreed to as part of 
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an agreement, even though they are outside of the scope 
of mandatory bargaining as defined in Section 8(d) of 
the Act. 

The Borg-Warner decision discussed the aspects of 
mandatory and permissive subjects of bargaining. The 
Court, however, established no clearly defined rule for 
determining what would only be a permissive subject 
rather than a mandatory subject of bargaining. 

Generally speaking, management’s inherent right to 
operate a business in any legal manner it so desires, 
has been impaired by Section 8(d) of the NLRA within 
the area of “wages, hours and other terms and condi- 
tions of employment.” Despite the broad interpretation 
given to this terminology as to what are mandatory 
subjects of bargaining, one would generally still assume 
that subjects such as the make-up of the business, prod- 
ucts manufactured, distribution and sales techniques 
and methods, make or buy decisions, are the type of 
subject on which management would not have to bar- 
gain. Within this framework, they are permissive sub- 
jects of bargaining. Since management usually has 
attempted to maintain its right to manage, it has gen- 
erally refrained from discussing during contract nego- 
tiations most permissive subjects of bargaining, no less 
incorporating any of these subjects in the agreement. 

Union’s Financial Liability for Breach of Contract. 
In July, 1959, the NLRB quoted the reasons set forth 
in Borg-Warner in holding that the North Carolina 
Furniture Company had violated Section 8(a)(5) of 
the Act. The company had insisted as a condition 
precedent to signing an agreement that a provision be 
included which would extend liability for violation of 
the contract’s no-strike clause to the full resources of 
the Local’s parent International. 

The Board based its unfair labor practice on the fact 
that the provision was not a mandatory subject for col- 
lective bargaining. It found that whether or not the 
company had acted in bad faith, its insistence on in- 
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cluding the controversial liability provision as a con- 
dition of agreement violated Sections 8(a)(5) and (1) 
of the Act. 

This decision would indicate that the subject matter 
of a union’s parent organization’s liability for breach 
of a no-strike clause is a permissive subject of bargain- 
ing. It may be bargained and included in a contract 
but neither side may insist on its inclusion to the degree 
that it results in an impasse in negotiations. 

The Board has consistently held that demands for 
holding a union accountable for breach of contract by 
insisting on establishing definite financial liabilities 
is an unfair labor practice. 

Union’s Withdrawal of Unfair Labor Practice 
Charge. In 1957, the United States Court of Appeals, 
HKighth Circuit, held that it was an unfair labor practice 
for the Lion Oil Company to insist that the union with- 
draw a pending unfair labor practice charge against 
the company as a condition precedent to signing an 
agreement. It would certainly be permissible for the 
parties to discuss this subject during negotiations but 
since it is not a mandatory subject under Section 8(d) 
of the Act, the company could not insist on it to the 
point of an impasse in negotiations. 

Unresolved Grievances. While the grievance proce- 
dure itself is a mandatory subject of collective bargain- 
ing, it has been held that individual grievances which 
have not been resolved during the contract term but 
may be awaiting arbitration, are not mandatory sub- 
jects of bargaining. It is permissible to negotiate on 
and resolve such grievances during negotiations for a 
new contract but it would be an unfair labor practice to 
insist on their being resolved as a condition precedent 
to the signing of an agreement. The expiration of a 
contract does not return unsettled grievances to the 
general area of bargaining. 

Other Permissive Subjects. It is not possible to as- 
sume that subjects not yet declared mandatory are 
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permissive under the Act. As permissive, a company 
could discuss them during negotiations if it so wished, 
but could insist without violating the Act, that they 
not be included in the agreement. Under the residual 
rights theory, all rights of management, unless specif- 
ically restricted by the Act, remain exclusively within 
the control of management. 

The Board and the courts have not as yet ruled on 
the nonmandatory nature of many rights. For this 
reason the examples given above have not dealt with 
broad rights but rather with specific borderline sub- 
jects which have been declared nonmandatory subject 
of bargaining. 


NONBARGAINABLE SUBJECTS 


Nonbargainable subjects may be thought of any sub- 
ject which an employer must include in a collective 
bargaining agreement (since the NLRA has automati- 
eally conferred certain rights) or which an employer 
may not include in an agreement (since it violates some 
provision of the NLRA or other law). 


Nonbargainable Subject Which Must Be Included in 


Agreement 
As early as 1941, the Board had held that rights 
conferred upon employees by the NLRA are not within 
the power of the employer to legally withhold or confer 
and, therefore, may not constitute subject matters of 
collective bargaining. The Sherwin-Williams Company 
committed an unfair labor practice in violation of 
Section 8(a)(5) of the Act when it consistently re- 
fused to grant exclusive recognition to the appropriate 
union and attempted to bargain with a group of em- 

ployees directly. 
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Nonbargainable Subjects Which May Not Be Included 
in Agreement 

Closed Shop and Preferential Hiring Hall. In 1949 
the United States Court of Appeals, Second Circuit, 
decided that it was unlawful for the National Maritime 
Union to demand during contract negotiations that the 
employer association bargain on the inclusion of a 
hiring hall arrangement in the agreement. 

In 1951 the United States Court of Appeals, Seventh 
Circuit, held that the Typographical Union had com- 
mitted an unfair labor practice in violation of Section 
8(b) (2) when it insisted that the employer association 
maintain closed-shop conditions on a contractual basis. 

The hiring hall by itself, however, is not unlawful 
under the LMRA. As recently as April, 1961, the 
Supreme Court of the United States held that Team- 
sters Local 357 could bargain with the California 
Trucking Association on a hiring hall agreement which 
specifically prohibits discrimination on the basis of 
union membership. 

Featherbedding. It is a proper subject of collective 
bargaining to determine what, if any, work, including 
bona fide “make work” shall be included as com- 
pensable services and what rate of compensation shall 
be paid for it. While featherbedding is an unlawful 
subject of bargaining in violation of Section 8(b) (6) 
of the NLRA, it has been given a very restrictive in- 
terpretation by the Supreme Court. Apparently as 
long as work is actually to be done, it is not a violation 
of the Act to bargain on this subject. 

Supervisory Employees in Unit. The union commits 
an unfair labor practice under Section 8(b)(3) of the 
Act should it demand as a condition precedent to bar- 
gaining that an employer negotiate on a subject which 
is completely within the jurisdiction of the Board. The 


87 











INDUSTRIAL RELATIONS DIGEST 


size and scope of the bargaining unit should be deter- 
mined by the Board under Section 9(b) of the NLRA. 

Representation at Grievances. Section 9(a) of the 
NLRA provides that the bargaining representative 
must be given the opportunity to be present at the 
adjustment of grievances. The Bethlehem Steel Com- 
pany demanded in negotiations with the Marine Work- 
ers that the Union agree to a contract clause per- 
mitting a union steward to be present at the initial 
adjustment of grievances with the foremen only if the 
aggrieved employee so elected. The NLRB held that 
the employer committed a violation of Sections 8(a) (5) 
and 8(a)(1). 

While the Bethlehem Steel decision indicates that 
the subject matter is perhaps nonbargainable since it 
is in derogation of a statutory right, there are indica- 
tions that it probably would now be considered a per- 
missive subject of bargaining. 

Restraint of Trade. Subject matter must not be in- 
cluded in an agreement and is, therefore, nonbargain- 
able if it is in violation of some other law besides the 
NLRA. For example, certain contractual arrange- 
ments between unions and employers have been held to 
be illegal under Anti-Trust Laws as being in restraint 
of trade. 

While the subject matter of collective bargaining 
may even be mandatory, an agreement relative there- 
to may still be illegal if the agreement itself violates 
some law. 


WAIVER OF RIGHT TO BARGAIN 


The NLRB and the courts have consistently held 
that neither party to a collective bargaining agreement 
automatically waives the right during the term of the 
contract to bargain on a mandatory subject of bargain- 
ing which has not been incorporated as part of the 
agreement. Should the subject not have been dis- 
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cussed during contract negotiations, it may be brought 
up for bargaining at any time. However, should a 
subject have been bargained during negotiations, 
neither party is required to bargain thereon during the 
term of the agreement. 

As early as 1939 the Supreme Court of the United 
States held that an employer’s obligation to bargain 
does not end with the signing of the collective bargain- 
ing agreement. 

Waiver of Obligation to Bargain. The Board and the 
courts have held that the parties to an agreement may 
waive their rights under Section 8(d) to bargain on 
mandatory subjects which are not contained in the 
written agreement and which may or may not have 
been discussed during precontract negotiations. How- 
ever, the waiver of such rights must be clear and un- 
mistakable. 

In 1955 the Board held that even where a union 
contractually commits the prerogative of granting 
merit increases solely to the employer’s discretion, the 
union has not waived its statutory right to insist upon 
disclosure of increases granted during the term of the 
contract. 

An employer is not relieved by Section 8(d) of the 
Act from the duty to bargain during the term of a con- 
tract as to subjects which were neither discussed nor 
embodied in any of the terms and conditions of the 
contract. Should the parties desire to avoid later dis- 
cussion with respect to matters not specifically covered 
in the terms of an executed contract, they need only so 
specify in the terms of the contract itself. Nothing in 
the Board’s construction of Section 8(d) would pre- 
clude such an agreement, entered into in good faith, 
from foreclosing future discussion of matters not con- 
tained in the written agreement. 

The Board held that Phelps Dodge was released of 
its duty to bargain on union security when the contract 
expressly provided that bargaining rights were waived 
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during its term “on any matter pertaining to rates of 
pay, wages, hours, or other terms and conditions of 
employment whether or not covered by such agree- 
ment.” 

The mere dropping of a demand by a union during 
negotiations in return for other concessions does not 
constitute an implied waiver of its statutory right to 
bargain on such subject matter. 

A “waiver” clause is a permissive subject of bargain- 
ing which cannot be insisted on to an impasse in 


negotiations. 
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LOCKOUT IN MULTI-EMPLOYER BARGAINING 
CONTEXT LIMITED TO DEFENSIVE USE * 


Brown Food Store, 137 NLRB No. 6 (May 4, 1962). 


The issue of the scope of the lockout’s permissible 
use as a bargaining weapon remains a source of dis- 
pute among the courts of appeals. The National Labor 
Relations Board, however, still pursues its established 
policy of regarding lockouts as basically discrimina- 
tory. Thus, in the recent case of Brown Food Store 
the Board, with two members dissenting, explicitly held 
that the lockout is legitimate only when used defen- 
sively. 

Both the Board and the trial examiner, citing Buf- 
falo Linen, indicated that the lockout to preserve the 
bargaining unit was privileged, but replacement and 
continued operation were found to be inconsistent with 
any such defensive lockout. The trial examiner con- 
cluded that nonstruck employers must shut down if 
their lockout is to be considered defensive in character 
and thus privileged. The Board agreed that failure 
to shut down was inapposite to an economic necessity 
of defending the bargaining unit. The Board held that 
the lockout by the nonstruck employers was not defen- 





* Condensed from a comment published in 37 New York Uni- 
versity Law Review 1152-1157 (December 1962) and printed with 
permission from New York University Law Review. Business 
address: Vanderbilt Hall, Washington Square South, New York 3, 
N. Y. Single copy price, $2.00. 


91 

















INDUSTRIAL RELATIONS DIGEST 


sive here because, first, the struck employer was con- 
tinuing to operate, and second, the nonstruck employers 
had replaced and continued to operate after locking out. 

Even if it is accepted that lockouts are permissible 
only if used defensively, the Board interpretation of 
the right established in Buffalo Linen is highly restric- 
tive of even a defensive use. Under the definitions 
adopted by the Board, the threat of bargaining unit 
disintegration which warrants defensive action arises 
only when there is a possibility of successive employer 
capitulation. There is a possibility of such capitula- 
tion only when the struck member is unable to continue 
operations and faces “severe economic damage” as a 
result of continued operations by other employers in 
the unit. Since it is economic damage derived from 
disparity of operation within the unit which justifies 
defensive action in the form of a lockout, if the non- 
struck members take any action other than closing 
down the action cannot be considered defensive. Simi- 
larly, if the struck employer succeeds in his individual 
defense to the strike by exercising his right to replace 
and to continue to operate, he is no longer faced with 
the economic problem which justifies a lockout by the 
other employers; there is no operational disparity 
which produces damage to only one member of the 
group. Legitimacy of the lockout is thus predicated 
on the existence or absence of replacement. 

The Board’s reliance on replacement as a test for 
determining the existence of economic damage and 
thus the legitimacy of a lockout disregards the realities 
of multi-employer bargaining. Full replacement with 
competent personnel would be necessary to restore a 
struck employer to an operational level comparable to 
that maintained by other employers. Such replacement 
is unlikely. Even if there is complete restoration of 
operations, picketing activity alone, if effective in re- 
ducing patronage, creates economic damage to the 
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struck employer which is not experienced by the non- 
struck employers. In view of these factors the replace- 
ment test as a criterion for determining legality of 
lockouts is practically meaningless. If this test is to be 
used, there should be a concomitant requirement of 
factual findings concerning the effectiveness of re- 
placement and picketing. 

By so reducing the scope of legitimate defensive 
activity, the Board has left employers with no meaning- 
ful alternatives. If all employers choose to remain in 
operation by refraining from locking out, the whipsaw 
may be expected to run its course. If the employers 
choose to resist the effects of the whipsaw by locking 
out and enforcing the union to deal with them as a 
group, they may do so only if they accept the economic 
consequences incident to a shutdown. 

The most objectionable feature of the Board’s deci- 
sion, however, is the conclusion that a lockout may be 
used only defensively. This conclusion disregards the 
true nature and purpose of lockouts. The lockout, like 
the multi-employer bargaining unit itself, must be 
viewed realistically as an economic weapon. Unless 
the use of such a weapon is proscribed by or violates 
rights guaranteed under the National Labor Relations 
Act, there is no basis for prohibiting its use to increase 
bargaining power. 

Characterizing lockouts as a “drastic form of dis- 
crimination,” the Board refused to regard the lockout 
as an independent economic weapon which may be used 
in any circumstance designed to improve an employer’s 
bargaining position, but instead inferred anti-union 
motivation from the absence of a defensive use. 

Such an inference is inconsistent with the facts in 
the case under consideration. The past history of satis- 
factory relations between the union and employers, 
the continuation of negotiations during the lockout, the 
realization of a mutually satisfactory agreement, and 
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the reinstatement of all employees after termination 
of the strike militate against this inference. There 
seems to be no necessary or reasonable connection be- 
tween the absence of a defensive use of the lockout and 
an anti-union motivation which would support the find- 
ing of a violation, especially where all of the other 
facts indicate that the employers have fully accepted 
the union. To predicate a violation of the act on the 
most tenuous of connections between employer activity 
and union successes, as the Board has done, is to con- 
fuse the statutorily guaranteed right to engage in con- 
certed activity and the “right” to obtain what is de- 
manded. 

Absent any general statutory proscription of lock- 
outs, the Board’s resort to a questionable inference 
which limits lockouts to defensive uses is indicative of 
a conscious effort to discourage the use of a recognized 
economic weapon. The Board has assumed authority to 
choose which economic weapons employers may use to 
increase their bargaining power. It bases its authority 
for this process of selection on the statement in Buffalo 
Linen that the Board must balance the “conflicting 
interests” of the parties. In NLRB v. Insurance 
Agents’ Int’?] Union, the Supreme Court reiterated 
this description of the Board’s function, but explicitly 
held that the choice of economic weapons was not a 
legitimate part of that function. The Court concluded 
that any attempt to sit in judgment on which economic 
weapons could be used was an “entrance into the sub- 
stantive aspects of the bargaining process to an extent 
Congress has not countenanced.” 
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TAFT-HARTLEY ACT DOES NOT PRE-EMPT THE 
FIELD OF LEGISLATION REGARDING THE 
LIMITATIONS AND REQUIREMENTS IT 
IMPOSES UPON EMPLOYEE WELFARE 
TRUSTS * 


In the Matter of Thacher, 10 NY2d 439, 443, 180 NE2d 
245, 224 NYS2d 657 (1962). 

Petitioner, the Superintendent of Insurance of the 
State of New York, made an application, by an order 
to show cause, under Article XVI of the New York In- 
surance Law, for a direction to take possession of and 
to liquidate the assets of respondent, United Construc- 
tion Workers, United Mine Workers of America—S. H. 
Pomeroy Company Welfare Fund. Respondent chal- 
lenged the Superintendent’s alleged authority, con- 
tending that Congress had pre-empted the field of 
legislation with respect to all matters embraced in the 
limitations and requirements imposed upon employee 
welfare trusts by Section 302 of the Taft-Hartley 
Act. It also maintained that Article XVI of the New 
York Insurance Law is in direct conflict with section 
302, and hence unconstitutional. The New York Su- 
preme Court granted petitioner’s application and its 
decision was unanimously affirmed by the appellate 
division. The court of appeals affirmed, holding that 
“Congress did not intend to pre-empt this field .. . 
also ... as to whether article XVI of the Insurance 
Law as applied here is repugnant to section 302 (subd 
[ce], par [5]) of the Federal Labor-Management Rela- 
tions Act . . . there is no such inconsistency.” 

It is axiomatic that where the federal constitution 
and state legislation conflict the latter must yield. 





* Condensed from a comment published in XXX Fordham Law 
Review 537-544 (February 1962) and printed with permission 
from Fordham Law Review. Business address: Lincoln Square, 
New York 23, N. Y. Single copy price, $1.50. 
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To the extent that Congress has occupied the field, the 
states are pre-empted from acting as any law passed 
by the state would of necessity conflict with the federal 
statute. On the other hand, if the federal provision 
merely sets forth policies and regulations governing 
a specific sphere of activity the states are precluded 
only from enacting legislation which is not in accord 
with such policies and regulations. 

Section 302(a) and (b) of the Taft-Hartley Act is 
a general prohibition against the payment to, or re- 
ceipt by, an employee representative of any money or 
other thing of value where the payment is made by an 
employer. These subdivisions are penal in nature 
and fines and imprisonment may be imposed for their 
violation. Section 302(c) delineates five exceptions 
to (a) and (b). The last of these sets forth express 
limitations and requirements relating to the establish- 
ment of employee welfare trusts, the purposes to which 
they must be devoted and by whom they must be ad- 
ministered. Subdivision (e) provides that the federal 
courts “shall have jurisdiction . . . to restrain viola- 
tions of this section . . .” Although it might have been 
argued that this provision limited the task of adminis- 
tering union welfare funds solely to the federal courts, 
thus imputing to Congress the intent to pre-empt total- 
ly the field of welfare legislation, judicial interpreta- 
tion has been to the contrary. 

In Moses v. Ammond a United States district court 
held that subdivision (e) does not bestow federal juris- 
diction over all disputes relating to union welfare 
funds. It found that there was no total pre-emption 
and that such a construction would not be “consonant 
with the architecture of the law or with its purpose.” 
A New York court has ruled that the state may prose- 
cute violations of its own statute dealing with the of- 
fense of bribery of labor representatives, a crime which 
also constitutes an infraction of section 302. In 1959 
the Supreme Court of California, after reviewing the 
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previous decisions on the subject and pointing out the 
general confusion in the area, held that the federal 
court’s jurisdiction under section 302 was definitely not 
exclusive and that “federal and state administration 
of employee welfare and pension plans may overlap.” 

Thus it would appear that the theory of total pre- 
emption in the field of welfare fund legislation has 
been rejected by the courts with unanimity. The only 
remaining question regarding the validity of state leg- 
islation in that area is the issue of partial pre-emption. 

In 1959 the Supreme Court, in Arroyo v. United 
States, stated that Congress, in enacting Section 302 
of the Taft-Hartley Act, intended to set forth a com- 
prehensive federal labor policy. “[S]pecific standards 
were re-established to assure that welfare funds . . .” 
would be set up and distributed only for the purposes 
which Congress had approved. Previously, in State v. 
Montgomery Ward & Co., the Supreme Court of Utah 
had anticipated this treatment of section 302. Simi- 
larly, in People v. Knapp, a New York Court, also ap- 
plying the logic of partial pre-emption, pointed out 
that it was only because “no conflict has been shown 
to exist . . .” between the local statutes here involved 
and either the terms or the policy of the Federal legis- 
lation that the state had jurisdiction. 

The test of federal pre-emption was set forth in Rice 
v. Santa Fe Elevator Corp. as, “whether the matter 
on which the State asserts the right to act is in any way 
regulated by the Federal Act.” If it is, then the state 
law must be in absolute harmony even though “it [the 
federal act] is a more modest, less pervasive regula- 
tory plan than that of the State.” The federal govern- 
ment’s establishment of a national labor policy with 
regard to welfare funds has, therefore, effectively pre- 
empted the legislative field as to any state statute 
which conflicts with section 302. This is not to say, 
however, that states are precluded from enacting any 
laws relating to welfare funds simply because Congress 
has entered the field. 
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In the instant case the court of appeals reasoned that 
since there was neither an express provision in the 
federal act concerning liquidation or dissolution of 
welfare funds nor an explicit prohibition of state regu- 
lations of such funds, the state could take control of 
the fund in issue by virtue of its inherent police powers 
as manifested in Article XVI of the New York Insur- 
ance Law. In support of this theory the court relied 
upon Moses v. Ammond and Section 309 of the Welfare 
and Pension Plan Disclosure Act of 1958. Both of these 
authorities, however, lead only to the conclusion that 
the field of welfare legislation has not been totally pre- 
empted by section 302. The issue of partial pre-emption 
was for the most part left unanswered. The mere lack 
of a liquidation or dissolution provision, as such, in sec- 
tion 302, plus the “saving clause” in section 309 of the 
1959 act, does not mean that there is no conflict be- 
tween the federal legislation and Article XVI of the 
Insurance Law. 

Section 302 limits payments from the principal or 
income of employee welfare trusts to specifically de- 
fined purposes, one of which was being carried out by 
respondent. It also provides that the trusts only be 
administered by groups of employers and employees 
equally represented. Once the funds are seized by the 
Superintendent of Insurance the limitation placed upon 
them by Congress will of necessity be violated, for what 
the Superintendent will do is purely speculative. Even 
if he decided to act in accord with the regulations of 
section 302 there would still be a federal-state conflict. 
Also the very fact that the Superintendent must oust 
the trustees and substitute his own administrative dis- 
cretion in the dispensing of the fund would appear to 
be contrary to the congressional intent. 

Section 309 of the Disclosure Act which permits the 
states to enact legislation regarding welfare funds, is 
simply the normal “saving clause” employed by Con- 
gress in numerous statutes where it does not intend to 
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totally pre-empt the field. The fact, however, that Con- 
gress has left to the states “a large measure of regu- 
latory power over these insurance funds” does not 
mean that such regulations may in any way conflict 
with the federal statute. Also it should be noted that 
the presence of the “saving clause” in the Disclosure 
Act and the absence of it in Section 302 of the Taft- 
Hartley Act is persuasive, if anything, of the fact 
that the congressional intent with respect to the latter 
was more restrictive. 

Finally, the essence of the court’s reasoning in the 
instant case is illustrated by its treatment of Local 24, 
Teamsters Union v. Oliver. In that case the Supreme 
Court held that since the fixing of wages was within 
the scope of collective bargaining required by federal 
law, no state antitrust statute could be applied to pre- 
vent the carrying out of the collective bargaining agree- 
ment. The present court distinguished this decision 
simply by pointing out that the State Insurance De- 
partment is not preventing the “carrying out” of a 
welfare fund agreement established pursuant to a col- 
lective bargaining contract, rather it is exercising its 
power of liquidation, a subject not mentioned in the 
federal act. It should be noted, however, that the sub- 
ject of antitrust or restraint of trade was not men- 
tioned in the federal statutes involved in the Oliver 
case. There, the Supreme Court, realizing that the en- 
forcement of the Ohio law “would wholly defeat the full 
realization of the congressional purpose . . .” resorted 
to the logic of partial pre-emption and refused to ap- 
ply the conflicting state statute. 

Thus in the present decision, albeit all the arguments 
advanced by the court may be valid, only one, namely, 
the omission of an explicit liquidation clause in section 
302, treats the issue of partial pre-emption. The ques- 
tion of law decided, however, due to the number and 
size of welfare funds, is important. Hence a deter- 
mination as to the validity of the application of Article 
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XVI of the Insurance Law in the instant case should 
be based upon firm principles of policy and purpose. 
It is submitted that the negative judicial induction of 
the instant court is not sufficient to justify its deci- 
sion in a case where article XVI is arguably within 
the area pre-empted. 


UNION SECURITY—AGENCY SHOP ILLEGAL UN- 
DER NEVADA RIGHT-TO-WORK LAW * 


Amalgamated Ass’n of Street Employees v. Las Vegas 
T. R. Stage Line, Inc., 49 LRRM 2732 (December 
29, 1961). 

Plaintiff union and defendant employer entered into 

a collective bargaining agreement which included an 
agency shop provision. Defendant refused to enforce 
this provision on the ground that it violated the Nevada 
right-to-work law. Plaintiff brought an action in the 
federal district court of Nevada seeking declaratory 
and injunctive relief. Upon cross-motions for summary 
judgment, held, defendant’s motion granted. An em- 
ployer-union agreement requiring, as a condition of 
continued employment, that nonunion employees pay 
to the union a sum equal to the regular initiation fees 
and periodic payments of union members is illegal and 
invalid under the state law prohibiting agreements 
which exclude persons from employment because of 
nonmembership in a labor organization. . 
Although the LMRA permits both union and agency 
shop agreements, it also allows the states to prohibit 
their execution and application. Consequently, a num- 
ber of states have enacted right-to-work statutes which 





* Condensed from a comment published in 48 Virginia Law Re- 
view 772-776 (May 1962) and printed with permission from 
Virginia Law Review. Business address: Clark Memorial Hall, 
Charlottesville, Va. Single copy price, $2.00. 
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make it unlawful to deny employment to a person be- 
cause of membership or nonmembership in a labor or- 
ganization. Several of these states have further pro- 
vided that the payment of dues and initiation fees or 
the equivalent thereof to a union may not be made a 
condition of employment. While the latter provision 
seems clearly to preclude agency shop agreements, 
there is an even split of authority as to whether the 
former provision does so. 

The court in the instant case considered two separate 
but related issues: whether a state may ban the agency 
shop and, if so, whether this particular state has, in 
fact, done so. In arriving at an affirmative answer to 
both questions, the court ably demonstrated, by the use 
of legislative history and case law, that union and 
agency shop agreements are virtually indistinguish- 
able. It is submitted that the court reached a sound 
conclusion, and was justified in its “substance and not 
form” approach. 

Congress could not have intended by the passage 
of the LMRA to impose compulsory unionism upon the 
country as a part of national labor policy. It would 
seem anomalous therefore, that Congress intended by 
the passage of section 8(a)(3) merely to permit the 
states to substitute the agency shop for the union shop 
—thus merely prohibiting the technical requirement of 
membership while leaving untouched the much more 
significant requirement of financial support. Con- 
gress has specifically stated that no employee may be 
required to do more than tender the required dues and 
fees as a condition of union membership. The agency 
shop requires the payment of an equal amount. Only 
one requirement must be met by an employee under 
either a union shop or an agency shop—financial sup- 
port. It seems highly unlikely, therefore, that Congress 
specifically granted the states the power to prohibit 
one form of agreement and not the other when the only 
distinction lies in titular membership. The agency shop 
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is a perfect means of circumventing right-to-work leg- 
islation, if these laws are not to be applied thereto. It 
is unreasonable to presume that Congress would ex- 
pressly authorize a practice in one section of the LMRA 
and provide a means of circumventing that practice 
in another. The instant opinion therefore, comports 
with reason in holding the agency shop and the union 
shop to be substantially identical. Upon this premise, 
a statute prohibiting the one will prohibit the other. 


RAILWAY LABOR ACT—DISPUTE HELD MINOR 
WHERE CONTRACT MAY SUBSTANTIATE 
CARRIER’S ASSERTED RIGHT TO MAKE UNI- 
LATERAL OPERATIONAL CHANGES * 


Rutland Ry. Corp. v. Brotherhood of Locomotive En- 
gineers, 307 F2d 21 (2d Cir 1962). 


In November of 1959 the Rutland Railway pursuant 
to section 6 of the Railway Labor Act issued to the four 
defendant brotherhoods notices proposing revision of 
existing agreements which restricted its right to con- 
solidate its train schedules. While conferences concern- 
ing the revisions were in progress the railroad promul- 
gated new schedules, claiming that under the contract 
the right to make unilateral changes was within its 
managerial prerogative. The brotherhoods went on 
strike. The railroad moved to enjoin this stoppage on 
the ground that the dispute was “minor” under the 
RLA and thus subject to the exclusive jurisdiction of 
the National Railroad Adjustment Board, to which it 
submitted the issue. The unions counterclaimed, seek- 





* Condensed from a comment published in 76 Harvard Law Re- 
view 423-427 (December 1962), Copyright © 1962 by The Har- 
vard Law Review Association, and printed with permission from 
Harvard Law Review. Business address: The Harvard Law Re- 
view Association, Cambridge, Mass. Single copy price, $1.50. 
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ing to enjoin the railroad from rescheduling until the 
RLA’s major dispute procedures had been exhausted. 
On appeal from the federal district court’s issuance 
of a strike injunction and denial of defendant’s counter- 
claim, held, affirmed, subject to the carrier’s demon- 
strable attempt to settle the controversy through nego- 
tiation. The present controversy, placing in issue the 
scope of Rutland’s managerial prerogative under exist- 
ing agreements, is governed by the RLA’s minor-dis- 
pute provisions since the NRAB may construe the con- 
tracts as implicitly embodying the carrier’s asserted 
prerogative right to effect unilateral schedule changes. 

Different procedural schemes are prescribed for the 
two classes of disputes contemplated by the RLA. 
Under the standards elucidated by the Supreme Court 
in Elgin, J. & E. Ry. v. Burley, major disputes, relat- 
ing to the formation or alteration of collective agree- 
ments, may ultimately be resolved by extrajudicial 
means after the act’s mandatory mediation and volun- 
tary arbitration provisions have been exhausted. Con- 
troversies over grievances or the interpretation or ap- 
plication of existing agreements give rise to minor 
disputes, which are subject to compulsory arbitration 
at the request of a disputant once mediation fails. 
Self-help may be averted by injunction; judicial review 
of NRAB awards is minimal. 

The events in the present case reflect a recurring 
pattern and fall within an area where the distinction 
between alteration and interpretation of an existing 
agreement becomes illusory. Rutland rationalized its 
unilateral action as based on an existing contractual 
right; the brotherhoods’ equally typical response 
charged that the railroad had abrogated existing con- 
tracts. Faced with analogous facts, courts have con- 
cluded that the issue thus joined has it origin in “the 
interpretation or application of agreements concerning 
rates of pay, rules, or working conditions” ; in so doing 
they have refused to scrutinize the substance of the 
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opposing claims, applying the Elgin definition as if by 
rote. In reaching the same result, the court in the pres- 
ent case attempted a more penetrating analysis. The 
court looked to the contract itself, ruling that the con- 
troversy would be treated as a minor dispute only if a 
tenable basis for the railroad’s asserted right existed 
in the collective agreements. 

The far-reaching practical consequences attending 
the categorization of RLA controversies engender at- 
tempts by disputants to classify their actions formal- 
istically. Compulsory arbitration before the NRAB 
may consume several years. Moreover, the Board is 
not precluded from renouncing jurisdiction if it ulti- 
mately concludes that the dispute is major; but since 
the strike injunction will have remained in effect in the 
interim, the union’s victory may be Pyrrhic. Against 
this background, prior judicial failure to explore the 
substance of litigants’ contentions appears naive. The 
apparent, yet unarticulated, adaptation in the present 
case of the United Steelworkers v. Warrior & Gulf Nav. 
Co. presumption in favor of arbitration seems similarly 
inappropriate. Unlike Warrior & Gulf controversies in 
which voluntary arbitration offers an expeditious and 
inexpensive method of resolving grievances, RLA liti- 
gation arises in the context of compulsory arbitration 
before the NRAB, which protracted proceedings may 
make meaningless, as a practical matter, the ultimate 
legal resolution of the controversy. By ordering the 
carrier to preserve the status quo while the Board is 
adjudicating a minor dispute, the court might seize 
upon a traditional judicial means of neutralizing such 
delay. In Brotherhood of Locomotive Eng’rs v. Mis- 
souri-K.-T.R.R., the Supreme Court held that upon 
granting a carrier’s petition for a strike injunction, a 
court could in its discretion impose conditions designed 
to protect employees against hardships resulting from 
procedural delay. But unless a court conditions such 
an injunction upon a union guarantee to indemnify the 
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carrier, the M—K.-T. remedy may be unduly harsh, 
since the carrier cannot recover from surplus em- 
ployees the wages it has been forced to pay during the 
pendency of successful proceedings. 

The present formulation may create more difficulties 
than it solves. On the one hand, the court’s application 
of the Warrior & Gulf philosophy combines with the 
M.-K.-T. device to relegate a high proportion of cases 
to the unsatisfactory machinery of the Adjustment 
Board without adequate protection for the parties. 
Only claims of managerial prerogative grounded on 
patently contrary provisions in the contract will be 
termed major. On the other hand, if the agreements 
in question are, as in the present case, subject to 
termination after notice given in accordance with the 
major dispute provisions rather than effective for a 
fixed period, a union may unilaterally convert an im- 
pending minor dispute into a major controversy by 
acceding to a earrier’s asserted prerogative right 
rather than contesting it, and promptly tendering a 
section 6 proposal for the express elimination of the 
right. In such a way, a union might avoid altogether 
the effect of the present decision. 

The court’s resort to contractual interpretation may 
suggest an effective method for resolving borderline 
disputes; nonetheless it has exhibited a marked reluc- 
tance to examine intensively the collective agreement, 
for fear of pre-empting the NRAB’s function by adjudi- 
cating the merits of the controversy. While existing 
practices might appear to justify such pre-emption, the 
Board is presumptively more expert in analyzing col- 
lective agreements than the courts, and in fact has been 
assigned this role by the act. On balance, the most ap- 
propriate resolution of the problem exemplified by the 
present decision may lie in the creation of a more effi- 
cient system for grievance arbitration before the 
Board. With such improved machinery the harmoni- 
ous integration of the Warrior & Gulf and MKT. 
devices might be achieved. 


105 





























Space limitations preclude publication of complete digests on all 
important material in the Industrial Relations field. A Bibli- 
ography will provide a brief description of the article content, 
enabling you to determine the desirability of obtaining the original 
article. 
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ARBITRATION 


Labor Arbitration and the 1961-1962 Supreme Court * 

Six decisions of the Court involving labor arbitration 
under section 301 of the Taft-Hartley Act are reviewed 
in detail: Dowd Box, Lion Dry Goods, Lucas Flour, 
Drake Bakeries, Atkinson, and Sinclair. 

The Court has no intention of departing “substanti- 
ally” from the earlier cases, according to the author’s 
assessment of the importance of the recent decisions. 
It has re-emphasized its reliance on the Lincoln Mills 


* Condensed from a comment by Leo Weiss, published in 51 The 
Georgetown Law Journal 284-307 (Winter 1963). Business ad- 
dress: The Georgetown Law Journal Association, Georgetown Uni- 
versity Law Center, Washington, D. C. Single copy price, $1.50. 
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doctrine and “its determination to put the power of the 
federal judiciary behind the enforcement of arbitration 
agreements.” The Court strengthened the arbitration 
clause by making it enforceable in state as well as fed- 
eral courts, but “signified its refusal to abandon its 
supervisory function over every court which tries such 
an action, thereby guaranteeing that the law in this 
area will develop in a consistent and uniform manner.” 

Making the parties perform as promised “might be 
called the keystone of the entire structure,” the author 
declares. “An employer cannot avoid the arbitration 
which he agreed to use in settlement of his disputes 
with the union, even if the union breaches the ‘no- 
strike’ clause of the contract. The union is not free to 
strike at will, even in the absence of a ‘no-strike’ clause, 
if it has already agreed to arbitrate its disputes.” 

Admitting that this is “strong medicine,” Mr. Weiss 
states that it is being used “to improve the health” of 
the nation’s economy. “If the parties don’t like the taste 
of it, they needn’t put the prescription into their 
contracts.” 

During the term, however, the Court announced the 
first “serious obstacle” to effective enforcement of the 
arbitration clause. It denied to employers use of the 
antistrike injunction. The majority opinion in Sinclair 
“should have come as no surprise,” says Mr. Weiss 
when he is over his initial shock. It is a traditional 
analysis, giving no weight to “social and practical 
effects” on the labor relations picture. Nevertheless, 
fitting the case into its proper context, “it has not 
opened any floodgates.” The Norris-LaGuardia Act re- 
mains intact; Sinclair has “reminded us that other use- 
ful remedies are available to substitute for the anti- 
strike injunction.” 

The author concludes that “arbitration is still high 
on the Supreme Court’s scale of values, and it would 
be a mistake to look upon Sinclair as an abandonment 
of that principle.” 
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Labor Policy in a Changing World ** 

“Profound changes in our economy and society” over 
the last several years “have created the need for a 
thorough re-examination of our theoretical framework 
and our philosophical predilections” on labor relations 
issues and manpower problems. With that as his 
theme, Prof. Lester proceeds to offer some cogent ad- 
vice on how to achieve “the kind of sights-lifting, mind- 
stretching job” that is required. 

One need is for a national program of manpower 
planning “to anticipate potential needs and to improve 
mobility.” Another area worthy of more consideration 
and analysis is “the economic significance of company 
benefit programs.” Third, “proper preparation and 
utilization of youth” cannot be left simply to private 
enterprise. 

In addition, considerable thought and analysis should 
be devoted to determining how the public interest in 
wage settlements under collective bargaining should be 
defined and acted on in particular cases. Needed also 
are a theory of manpower management and a “thorough 
analysis” of the subject of hours. To meet these needs, 
Prof. Lester proposes the formation of a Council of 
Manpower Advisers to the President. 


The Impact of Labor Ideology on Industrial Rela- 
tions *** 


The most effective and viable labor movements to- 
day, according to Prof. Saposs, are those whose 





** Condensed from an article by Richard A. Lester, published 
in 2 Industrial Relations 39-52 (October 1962). Business address: 
Institute of Industrial Relations, 201 California Hall, University 
of California, Berkeley 4, California. Single copy price, $1.50. 

*** Condensed from an article by David P. Saposs, published in 
85 Monthly Labor Review 1100-1104 (October 1962). Business 


109 











INDUSTRIAL RELATIONS DIGEST 


“ideology accepted the inevitability of industrialism 
and advocated political activity and orderly industrial 
relations, conducted through strong, businesslike trade 
unions, as the means of improving living and working 
conditions.” An historical review is offered to sup- 
port this thesis. 


MERIT RATING 


Appraisal of Personnel for Staff Development and 
Salary Review: A European Experience + 

Systematic appraisal procedures will differ accord- 
ing to the particular objectives in the manager’s mind. 
A scheme in connection with salary review will con- 
centrate on past performance rather than character 
and personality. If the scheme is intended to assist 
in a program of management development, there will 
be more concern with the future in the sense of evalu- 
ating an employee’s abilities and qualities in relation 
to possible future jobs. 

To illustrate these points, the author (who heads 
the International Personnel and Industrial Relations 
Department of N. V. Philips, The Netherlands) con- 
siders staff appraisal from both points of view. In 
Europe, formal appraisal and “point-rating machin- 
ery” are disliked. Appraisals are generally based on 
the discussion principle. “This involves a discussion 
between two (or more) people who know the individual, 
his job, and its place in the organizational structure, 
and are thus well equipped to assess his performance.” 

The author sees many advantages over a system 
where individuals fill out a standard form. Preju- 





address: United States Department of Labor, Bureau of Labor 
Statistics, Washington 25, D. C. Single copy price, $.55. 

+t Condensed from an article by P. L. Dronkers, published in 
XVIII Personnel Practice Bulletin 6-14 (December 1962). Busi- 
ness address: Personnel Practice Section, Department of Labour 
and National Service, 125 Swanston Street, Melbourne, C.1, Viec- 
toria, Australia. Single copy price, 5 shillings. 


110 











BIBLIOGRAPHY 


diced views, he maintains, are less likely to pass with- 
out challenge. The individual is considered from dif- 
ferent points of view. The process of discussion and 
argument helps to achieve a final appraisal “which 
is well-thought-out and justified.” Participants usually 
include the immediate superior of the individual being 
appraised, the executive to whom that superior reports 
and the personnel officer. The latter does not gen- 
erally participate in the discussions, but makes certain 
that all aspects are covered. 

An essential element and finale of the salary review 
appraisal is the salary interview. Mr. Dronkers stress- 
es that this must be a two-way discussion, not merely 
notification of a decision reached. Every manager is 
expected to reserve at least half-an-hour for each talk 
with a staff member. 

A need also exists to appraise individual staff mem- 
bers in the context of personnel planning and develop- 
ment to ensure the maximum utilization of manpower. 
A mid-year performance and progress interview has 
been instituted for this purpose. Characteristic fea- 
tures of this scheme are set forth. 
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609 (1957)), I, 1, pp 74-75 

Arbitration and Award—Confirmation of Award Decreeing 
Specific Performance of a Contract for Personal Services 
(Matter of Staklinski, 6 App Div2d 565, 180 NYS2d 20 (1st 
Dep’t 1958)), II, 3, pp 82-85 

Arbitration and Award—Interpretation of Arbitration Clauses 
in Collective Bargaining Agreements (United Steelworkers 
v. Warrior & Gulf Nav. Co., 363 US 574 (1960), ITI, 4, 
pp 89-92 

Arbitration Law: The Role of the Court on a Petition to Com- 
pel Arbitration (United Steelworkers of America v. Amer- 
ican Mfg. Co., 363 US 564 (1960); United Steelworkers of 
America v. Warrior & Gulf Navigation Co., 363 US 574 
(1960)), V, 1, pp 81-87 

Arbitration—Necessity of According Individual Employees 
Right to Independent Representation in Arbitration Pro- 
ceedings (Clark v. Hein-Werner Corp., 8 Wis2d 264, 99 NW 
2d 132 (1959) rehearing den Werner Corp., (Wis 1960) 100 
NW2d 317), ITI, 2, pp 83-85 

Arbitration—Restriction of Judicial Intervention into the Ar- 
bitration Process (United Steelworkers v. Warrior & Gulf 
Nav. Co., 363 US 574 (1960)), IV, 2, pp 78-82 

The Enforcement of Agreements to Arbitrate (United Steel- 
workers Union v. Enterprise Wheel & Car Corp., 363 US 593 
(1960); United Steelworkers Union v. American Mfg. Co., 
363 US 564 (1960); United Steelworkers Union v. Warrior 
& Gulf Nav. Co., 363 US 574 (1960)), IV, 4, pp 83-90 

Federal and State Anti-Injunction Acts Do Not Prevent State 
Court from Enforcing Arbitrator’s Award Enjoining Slow- 
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INDUSTRIAL RELATIONS DIGEST 


Arbitration and Mediation—Cont. 


down in Breach of Contract (Ruppert v. Egelhofer, 3 NY2d 
576, 148 NE2d 129 (1958)), I, 3, pp 79-81 
Federal Courts Have Jurisdiction Over Union Suit to Enforce 
Voluntarily Arbitrated Award Based on Rights of Individual 
Employees (A. L. Korman Co. v. Amalgamated Clothing 
Workers, 2 Lab Rel Rep (43 LRRM) 2581 (6th Cir Feb 25, 
1959)), II, 2, pp 68-69 
Power of Arbitrator to Enjoin Union from Continuing Slow- 
down (Matter of Ruppert, 3 NY2d 576, 148 NE2d 129 
(1958) ), II, 1, pp 80-82 
Presence of Unfair Labor Practice Held Not to Divest Fed- 
eral Court of Jurisdiction to Grant Specific Performance 
of Agreement to Arbitrate (Lodge 12, District 37, Int’l 
Ass’n of Machinists v. Cameron Iron Works, Ince., 257 F2d 
467 (5th Cir), cert denied 358 US 880 (1958)), II, 1, pp 
71-73 
Production of Pre-Trial Statements for Purpose of Cross-Ex- 
amination in NLRB Proceedings (Ra-Rich Mfg., Corp. 121 
NLRB No 90, 42 LRRM 1403 (1958)), II, 1, pp 82-84 
Remedy for Misassignment of Overtime Held Not Arbitrable 
(Refinery Employees Union v. Continental Oil Co., 268 F2d 
447 (5th Cir 1959)), III, 2, pp 89-92 
Section 301(a) Gives Federal Courts Jurisdiction Over Suit 
by Union for Enforcement of Award Made in Arbitration 
Pursuant to Collective-Bargaining Agreement (Textile 
Worker v. Cone Mills Corp. (4th Cir 1959), 268 F2d 920), 
III, 2, pp 86-88 


Collective Bargaining 


Collective Bargaining—Employer’s Insistence on Inclusion of 
Clause Limiting Union’s Right to Discipline Members as 
Condition Precedent to Entering Collective Agreement Not 
a Violation of Section 8(a)(5) (Allen Bradley Co. v. NLRB, 
286 F2d 442 (7th Cir 1961)), IV, 3, pp 83-85 

Duty to Bargain—Disclosure to Union of Costs of Non-Con- 
tributory Group Insurance (Sylvania Elec. Products, Ine. v. 
NLRB, 291 F2d 128 (1st Cir), cert den 368 US 926 (1961)), 
V, 1, pp 87-89 

The Kohler Strike—Unilateral Wage Increase as a Refusal to 
Bargain and Evidence of Bad Faith Bargaining (Kohler 
Co., 128 NLRB No 122, 46 LRRM 1389 (1960)), IV, 4, pp 
79-82 
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Collective Bargaining—Cont. 


NLRB May Not Equate Partial Strike to Harass Employer 
with Failure to Bargain in Good Faith (NLRB v. Insurance 
Agents’ Int’] Union, AFL-CIO, 361 US 477 (1960)), III, 3, 
pp 85-88 

Railway Labor Act—Union Referendum Provisions as an In- 
dication of Failure to Bargain in Good Faith (Chicago, R. I. 
& P. R. Co. v. Switechmen’s Union, 187 F Supp 581 (WDNY 
1960) ), IV, 2, pp 75-78 

Union’s Refusal to Bargain Justified by Employer’s Lack of 
Fair Dealing (NLRB v. International Ladies Garment 
Workers’ Union, 274 F2d 376 (3rd Cir 1960)), IV, 1, pp 
91-93 


Employee Rights and Obligations 


Back Pay—Minimization of Losses—Duty of Employee to 
Seek and Accept Lower-Paying Positions (NLRB v. South- 
ern Silk Mills, Ine., 242 F2d 697 (6th Cir), cert den 78 
S Ct 28 (US 1957)), I, 2, pp 61-62 

Bankruptey-Employees’ Profit Sharing Trust Held Outside 
Purview of Bankruptcy Act Section 4(a) (Associated Cem- 
etery Management, Inc. v. Barnes, 268 F2d 97 (8th Cir 
1959) ), III, 2, pp 92-93 

Contract Enforcement—Individual Employees May Maintain 
a Common-Law Action in a State Court for Breach of Con- 
tracts of Hire Made Under a Collective-Bargaining Agree- 
ment (Bridges v. F. H. McGraw & Co., 302 SW2d 109 (Ky 
1957)), I, 2, pp 64-65 

Employee Rights—Exhaustion of Internal Remedies Not Re- 
quired of Union Member Before Resorting to Court to Ex- 
amine Financial Records (Mooney v. Bartenders Union 
Local No. 284, 313 P2d 857 (Cal 1957)), I, 2, pp 67-68 

Employee Rights—Negligence—Employer-Sponsored Physical 
Examination—Duty to Disclose Discovered Ailments to Em- 
ployee (Union Carbide and Carbon Corp. v. Stapleton, 237 
F2d 229 (6th Cir 1956)), I, 2, pp 69-70 

Employees’ Rights to Damages Upon Wrongful Discharge 
(Merrick, et al., v. Princeton Telephone Company, et al., 
Cause No. 26,485, Knox (Ind) Cireuit Court), III, 3, pp 
80-85 

The Failure of an Illegally Discharged Employee to Seek Sat- 
isfactory Employment at Lower Wages, When Substantially 
Equivalent Employment Is Unavailable, Constitutes to Some 
Extent Loss of Earnings Willfully Incurred, Which Will 
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INDUSTRIAL RELATIONS DIGEST 


Employee Rights and Obligations—Cont. 


Justify a Corresponding Set-Off Against the Employee’s 
Back Pay Award (NLRB v. Southern Silk Mills, 242 F2d 
697 (6th Cir 1957), cert denied 26 USL Week 3117 (US Oct 
15, 1957) (No 206)), I, 1, pp 78-79 

Invocation of Fifth Amendment Held Not “Proper Cause” 
for Discharge by Labor Arbitrator (Republic Steel Corp., 28 
Lab Arb 810 (1957); accord, Pratt & Whitney Co., 28 Lab 
Arb 668 (1957)), I, 1, pp 79-81 

Seniority Rights Held to Survive Termination of Contract 
and to be Transferable to Employer’s New Plant (Zdanok 
v. Glidden Co., 288 F2d 99 (2d Cir), cert granted 368 US 
814 (1961) (No 242)), V, 2, pp 99-102 

Suspension of Retired Government Employee’s Pension for 
Refusal on Ground of Fifth Amendment to Testify Be- 
fore Federal Grand Jury Held Unconstitutional (Steing- 
berg v. United States, 163 F Supp 590 (Ct Cl 1958)), II, 
1, pp 74-77 


Employer Rights and Obligations 
Action Against Employees for Breach of No-Strike Clause 
not Precluded by Action for Union Breach Under Section 
301 of the Taft-Hartley Act (Sinclair Refining Co. v. 
Atkinson, 290 F2d 312 (7th Cir) cert granted 82 S Ct 378 
(1961)), V, 2, pp 77-81 
Employer Contributions to Joint Labor-Management Board 
Illegal Under Taft-Hartley Act (Sheet Metal Contractors 
Ass’n v. Sheet Metal Workers Ass’n, 248 F2d 307 (9th 
Cir 1957), cert den 355 US 924 (1958), I, 3, pp 76-77 
Labor-Management Funds—Payments to Joint Labor-Man- 
agement Boards Under LMRA (Section 302—Sheet Metal 
Contractors Ass’n v. Sheet Metal Workers, 248 F2d 307 (9th 
Cir 1957)), I, 2, pp 70-72 
Railway Labor Act—Dispute Held Minor Where Contract 
May Substantiate Carrier’s Asserted Right to Make Uni- 
lateral Operational Changes (Rutland Ry. Corp. v. Brother- 
hood of Locomotive Engineers, 307 F2d 21 (2d Cir 1962)), 
V, 4, pp 102-105 


Federal-State Jurisdiction 
see Jurisdiction 


Hiring Halls 
see Union Security 
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Hobbs Act 


Extortion from Contractor Supplying Material for Construe- 
tion of a Steel Mill Held to Affect Interstate Commerce 
Under Hobbs Act (United States v. Stirone, 262 F2d 571 
(3d Cir 1958), cert granted 27 USL Week 3303 (US 
April 27, 1959) (No 722)), II, 2, pp 69-71 


Injunctions 
Arbitrator’s Injunctive Powers Held to Be Free from Re- 
straints of New York Anti-Injunction Act (Matter of Rup- 
pert, 3 NY2d 576 (1958)), I, 3, pp 70-71 
District Court May Enjoin NLRB Certification of Repre- 
sentative of Improper Unit (Leedom v. Kyne, 249 F2d 490 
(DC Cir 1957), cert granted 26 USL Week 3204 (US Jan 
13, 1958) (No 633)), I, 1, pp 68-69 
Injunctive Enforcement of Labor Agreements 
Injunctions in Federal Courts (A. H. Bull S. S. Co. v. 
Seafarers’ Int’l] Union, 250 F2d 326 (2d Cir 1957), 
cert den 355 US 932 (1958)), I, 3, pp 74-75 
Injunctions in State Courts (McCarroll v. Los Angeles 
County Dist. Council of Carpenters, 49 Cal2d 45, 
315 P2d 322 (1957), cert den 355 US 932 (1958)), 
I, 3, pp 74-75 
Norris-LaGuardia Act 
Controversy Over Abolition of Jobs Is a Labor Dispute 
(Order of Railroad Telegraphers v. Chicago & N. W. R. 
Co., 362 US 330 (1960)), IV, 2, pp 87-90 
Federal Courts Without Jurisdiction to Enjoin Strike in 
Support of Demand That No Jobs Be Abolished With- 
out Railway Union’s Consent (Order of R. R. Teleg- 
raphers v. Chicago & N. W. Ry., 362 US 330 (1960)), 
IV, 1, pp 87-91 
Picketing—Injunctions—Jurisdiction of State Court (Pleas- 
ant Valley Packing Co. v. Talarico, 5 NY2d 40, 152 NE2d 
505, 177 NYS2d 473 (1958)), I, 4, pp 70-71 
State Court Holds Employer Must Show Bona Fide Collee- 
tive Agreement in Order to Obtain Temporary Injunction 
Against Picketing by Rival Union (Jarvis Surgical Co. v. 
Davis, 15 Mise2d 1035 (Sup Ct 1958), II, 3, pp 73-75 
Strikes and Boycotts 
Emergency Injunction Procedure Under Labor Manage- 
ment Relations Act Upheld (United Steelworkers of 
America v. United States, 361 US 39 (1959)), ITI, 3, 
pp 85-88 
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INDUSTRIAL RELATIONS DIGEST 


Injunctions—Cont. 


Strikes and Boycotts—cont. 

Injunction May Not Issue Against Strike to Enforce 
Demand for Union-Railroad Job-Freeze Agreement 
Prior to Abolition of Positions Held by Union Mem- 
bers (Order of R. R. Telegraphers v. Chicago & N. W. 
Ry., 362 US 330 (1960)), IV, 1, 81-86 


Internal Union Affairs 


Courts May Not Interfere With Selection of Members of 
Labor Union (Ross v. Ebert, 275 Wis 523, 82 NW2d 315 
(1957)), I, 1, pp 67-68 

State Court Holds Union Must Reinstate and Compensate 
Members Wrongfully Expelled for Intra-Union Political 
Activity (Madden v. Atkins, 4 NY2d 283, 151 NE2d 73, 174 
NYS2d 633 (1958)), II, 2, pp 75-80 

State Qualification Requirements for Union Officers Not 
Pre-empted by Federal Law if Applied for a Purpose 
Expressly Approved by Congress (DeVeau v. Braisted, 363 
US 144 (1960)), IV, 3, pp 85-88 


Jurisdiction 

Federal Pre-emption of State Court’s Jurisdiction Over Labor 
Dispute (Dooley v. Anton, 8 NY2d 91, 168 NE2d 356, 202 
NYS2d 273 (1960)), IV, 3, pp 80-82 

Federal-State Jurisdiction: Pre-emption Under Section 10(a) 
of the Taft-Hartley Act (P. S. Guss, Doing Business as 
Photo Sound Products Manufacturing Company v. Utah 
Labor Relations Board, 353 US 1 (1957)), I, 4, pp 74-77 

Jurisdictional Conflict Between State Courts and NLRB 
(State ex rel. Yellow Cab Ser., Ine. v. Superior Court, 53 
Wash2d 644, 333 P2d 924 (1959)), ITI, 2, pp 78-81 

Pre-emption—Power of States to Regulate Union Internal 
Discipline (Local 248, United Automobile, Aircraft & Agri- 
cultural Implement Workers of America (AFL-CIO) v. 
Wisconsin Employment Relations Board, J1 Wis2d 277, 
105 NW2d 271 (1960), cert den 365 US 878 (1961)), V, 2, 
pp 92-96 

The Problem of Capacity in Union Suits: A Potpourri of 
Erie, Diversity and the Federal Rules of Civil Procedure 
(Underwood v. Maloney, 256 F2d 334 (3d Cir), cert den 
358 US 864 (1958)), II, 3, pp 71-78 

State Court Assesses Its Jurisdiction and Injunctive Powers 
Under Federal Labor Statutes and Lincoln Mills Decision 
(McCarroll v. Los Angeles County District Council of 
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Jurisdiction—Cont. 
Carpenters, 315 P2d 322 (Cal 1957), cert denied 26 USL 
Week 3220 (US Jan 27, 1958) (No 724)), I, 1, pp 71-73 
State Court Jurisdiction Upheld in Common-Law Tort Action 
Although Facts Alleged Constitute Union Unfair Labor 
Practice (Selles v. Local 174 of Int’l Brotherhood of Team- 
sters, 314 P2d 456 (Wash 1957)), I, 1, pp 70-71 


Labor-Management Reporting and Disclosure Act 
Labor-Management Reporting and Disclosure Act of 1959 
Prohibits Union Expenditures Contrary to Federal Labor 
Policy or the Union Constitution (Highway Truck Drivers 
v. Cohen, 182 F Supp 608 (ED Pa), affd per curiam 284 
F2d 162 (3rd Cir 1960), cert den 365 US 833 (1961)), IV, 
3, pp 88-91 


Landrum-Griffin Act 
see Labor Management Reporting and Disclosure Act 


Mediation 
see Arbitration and Mediation 


Pension and Welfare Plans 

Availability of Breach of No-Strike Clause as Setoff in 
Action for Breach by Employer of Agreement to Contribute 
to Employee Welfare Fund (Lewis v. Benedict Coal Corp., 
361 US 459 (1960)), IV, 1, pp 93-94 

Taft-Hartley Act Does Not Pre-empt the Field of Legislation 
Regarding the Limitations and Requirements It Imposes 
Upon Employee Welfare Trusts (In the Matter of Thacher, 
10 NY2d 439, 443, 180 NE2d 245, 224 NYS2d 657 (1962)), 
V, 4, pp 95-100 

Unemployment Due to a Pension Plan Contained in a Col- 
lective Bargaining Contract Not Compensable Under Mas- 
sachusetts Employment Security Law (Lamont v. Director 
of The Division of Employment Security, — Mass —, 149 
NE2d 372 (1958)), II, 2, pp 80-83 


Picketing 
Organizational Picketing Subject to State Regulation (Inter- 
national Brotherhood of Teamsters, Local 695, A.F.L. v. 
Vogt, Ine., 77 Sup Ct 1166 (1957)), I, 1, pp 69-70 
Statute Prohibiting Picketing by Nonemployees During Strike 
or Lockout Is Constitutional (Dougherty v. Commonwealth, 
199 Va 515, 100 SE2d (1957)), I, 3, pp 68-69 
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INDUSTRIAL RELATIONS DIGEST 


Representation Elections 

Craft Severance: The Doctrine of American Potash (Ameri- 
ean Potash & Chemical Corporation, 107 NLRB 1418 
(1954) ), III, 1, pp 80-89 

Effect of Failure to Comply With Filing Procedure of The 
National Labor Relations Act—National Labor Relations 
Act §9(F) (NLRB v. District 50, UMW (Bowman Trans- 
portation, Inc.), 355 US 453 (1958)), I, 3, pp 78-79 

No Extrinsic Evidence Will Be Admissible in a Representa- 
tion Proceeding for the Purpose of Determining the Validity 
of a Union Security or Check-Off Clause in a Contract 
for Bar Purposes (Keystone Coat, Apron & Towel Supply 
Company, 121 NLRB No 25 (1958)), II, 2, pp 71-74 

Representation Proceedings—Federal District Court Jurisdic- 
tion to Enjoin Enforcement of NLRB Determination that 
Hot-Cargo Clause Prevents Contract From Barring Election 
(Local 1545, United Board of Carpenters v. Vincent, 286 
F2d 127 (2nd Cir 1960)), IV, 4, pp 90-93 


“Right-To-Work” Laws 
see Union Security 


Secondary Boycotts 


“Ally” Doctrine (Carpenters Union (J. G. Roy & Sons Co.), 
118 NLRB No 24, 40 LRRM 1171 (1957)), I, 1, pp 75-76 
Boycotts—Self-Employer Has No Cause of Action Against 
Unions for Blacklisting to Enforce Union Hours Standards 
(St. John v. Building Trades Council, 352 P2d 820 (Nev 
1960) ), IV, 3, pp 77-79 

Secondary Boyeott—“Hot Cargo” Clauses as a Defense to a 
Charged Violation of Section 8(b)(4) of the Labor Man- 
agement Relations Act (Milk Drivers & Dairy Employees 
v. NLRB, 245 F2d 817 (2d Cir 1957), petition for cert 
filed 26 USL Week 3077 (US Aug 29, 1957) (No 412)), 
I, 2, pp 72-73 


Strikes and Lockouts 


Contract Enforcement—No-Strike Clause—Enforceability 
Under Labor Management Relations Act (A. H. Bull Steam- 
ship Co. v. Seafarers’ Union, 250 F2d 326 (2d Cir 1957), 
cert den 26 USL Week 3220 (US Jan 27, 1958) (No 665)), 
I, 2, pp 62-63 

Lockout in Multi-Employer Bargaining Context Limited to 
Defensive Use (Brown Food Store, 137 NLRB No 6 (May 
4, 1962)), V, 4, pp 91-94 
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Strikes and Lockouts—Cont. 


Six Carrier Mutual Aid Pact: A New Concept of Management 
Strike Strategy in the Airline Industry (Six Carrier Mutual 
Aid Pact, No 9977, CAB, Order E-13899, May 20, 1959, 
aff’d on reconsideration, CAB, Order E-14563 Oct 19, 
1959), III, 1, pp 69-79 

Strike Benefits Received From Labor Unions Are Taxable 
(Kaiser v. United States, 158 F Supp 865 (ED Wis 1958)), 
I, 4, pp 79-81 

Strike Superseniority (Valid Extension of NLRB v. Mackay 
Radio and Telegraph or Violation of Section 8(a)(3) of 
the NLRA? NLRB v. California Date Growers Assn., 259 
F2d 587 (9th Cir 1958); Olin Mathieson Chemical Corp. v. 
NLRB, 232 F2d 158 (4th Cir 1956), aff’d per curiam 352 
US 1020 (1957); NLRB v. Potlatch Forests, 189 F2d 82 
(9th Cir 1951)), III, 3, pp 71-79 

Strikes—Statute Expressly Granting Public Employees the 
Right to Bargain Collectively Grants Them by Implication 
the Right to Strike (Los Angeles Metropolitan Transit Au- 
thority v. Brotherhood of Railroad Trainmen, 355 P2d 905 
(Cal 1960)), IV, 2, pp 90-93 

Unemployment Insurance—Suspension of Benefits Due to 
Industrial Dispute—“Establishment” Accorded a Geograph- 
ical Meaning (Matter of Ferrara, 10 NY2d 1, 217 NYS2d 
11, 176 NE2d 43 (1961)), V, 1, pp 98-102 


Unfair Labor Practices 

The Brown-Olds Dues Reimbursement Remedy (J. S. Brown- 
E. F. Olds Plumbing & Heating Corp., 115 NLRB 594 
(1956) ), II, 3, pp 65-71 

Contracts and Unfair Labor Practices: An Accommodation of 
Policies (Plumbers Union v. Dillion, 255 F2d 820 (9th Cir 
1958)), II, 3, pp 76-81 

Discovery-Inspection of Employer’s Books After Enforcement 
of NLRB Back Pay Order—Absence of Contempt Proceed- 
ings (NLRB v. Deena Artware, Inc., 251 F2d 183 (6th 
Cir 1958)), I, 3, pp 71-73 

Duty to Bargain—Refusal to Bargain With Old-Plant Em- 
ployee Representative After Relocation of Plant (NLRB 
v. Lewis, 246 F2d 886 (9th Cir 1957)), I, 2, pp 66-67 

Employer Twenty-Year Superseniority Plan Constitutes an 
Unfair Labor Practice Without a Showing of Intent to 
Discriminate (Erie Resistor Corp., 132 NLRB No 51 
(1961)), V, 1, pp 90-93 
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Unfair Labor Practices—Cont. 

General Contractor’s Breach of Subcontract Because of Union 
Affiliation of Subcontractor’s Employees Violates § 8(a) 
(3) (Northern Cal. Chapter, Associated Gen. Contractors, 
Lab Rel Rep (41 LRRM 1209) (NLRB Dee 16, 1957)), I, 3, 
p 73 

Joint and Several Liability: Economie Coercion by a Union 
as an Employer Defense to an Unfair Labor Charge: 
Employer’s Unsuccessful Resort to the NLRB as a Miti- 
gating Circumstance (NLRB v. Lexington Electrical Prod- 
ucts Co., 283 F2d 54 (3d Cir 1960)), IV, 2, pp 82-87 

National Labor Relations Board Lacks Authority to Restrain 
Union Conduct Affecting Employers Not Injured by Ascer- 
tained Unfair Practices (International Brotherhood of 
Teamsters v. NLRB, 262 F2d 456 (DC Cir 1958)), II, 2, 
pp 64-68 


Union Rights and Obligations 


Collective Bargaining Agreements Specifically Enforced 
Under Section 301(a) of the Taft-Hartley Act (Textile 
Workers Union v. Lincoln Mills of Alabama, 353 US 448, 77 
Sup Ct 912 (1957)), I, 1, pp 73-74 

The Labor-Management Relationship: Present Damages for 
Loss of Future Contracts (United Shoe Workers v. Brooks 
Shoe Mfg. Co., 187 F Supp 509 (ED Pa 1960)), V, 2, 
pp 84-92 

Minority Union’s Customer Appeals and “We Do Not Patron- 
ize” List Are Protected Free Speech (NLRB v. Inter- 
national Ass’n of Machinists, 263 F2d 796 (9th Cir 1959)), 
II, 2, pp 63-64 

Rights of a Union Unwanted by Majority of Workers (Petri 
Cleaners Ine. v. Automotive Employees, Laundry Drivers 
and Helpers Local 88, 349 P2d 76, 2 Cal Rptr 470 (1960)), 
III, 2, pp 75-78 

Union’s Liability for Wrongful Expulsion (Madden v. Atkins, 
4 NY2d 283, 151 NE2d 73, 174 NYS2d 633 (1958)), I, 4, 
pp 67-69 

Unlawful Union Conduct Held to “Infect” Lawful Conduct, 

Rendering Union Liable for Total Damages Under Section 

303 (Carpenters Union v. Cisco Constr. Co., 266 F2d 365 

(9th Cir 1959), cert denied 80 Sup Ct 75 (1959)), II, 3, 

pp 78-80 
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Union Security 


Agency Shop Lawful Form of Union Security Under Labor 
Management Relations Act (General Motors Corp., CCH 
Lab L Rep (133 NLRB No 21) 10416 (4 Lab Rel) (Sept 29, 
1961)), V, 2, pp 82-84 

Discount for Prompt Payment of Union Dues Not Violative 
of Section 8(b)(2) Though Fines for Late Payment 
Would Be (NLRB v. Bakery & Confectionery Workers’ 
International Union of America, Local 12, AFL-CIO, 245 
F2d 211 (3d Cir 1957)), I, 1, pp 76-78 

Employee Rights—Right-To-Work-Laws—Public Employees 
Right to Organize (Lunsford v. City of Bryan, — Tex —, 
297 SW2d 115 (1957)), I, 4, pp 77-79 

National Labor Relations Board Rejects a Court of Appeals’ 
Interpretation of the Union-Security Provisions of the 
Labor-Management Relations Act (International Wood- 
workers of America, Local 13-433, AFL-CIO, 119 NLRB 
211 (Supplemental Order 1958) ), I, 3, pp 67-68 

The NLRB and Agency Shops in Right-To-Work States 
(General Motors Corp., 4 CCH Lab L Rep § 9663 (Feb 20, 
1961) revd on reh 4 CCH Lab L Rep {10416 (NLRB Sept 
29, 1961)), V, 1, pp 94-98 

Provision in Collective Bargaining Agreement That All Em- 
ployees Shall Be or Become Union Members “To the Extent 
and in the Manner Permitted by Law” Not an Invalid 
Closed Shop Agreement (Lewis v. Quality Coal Corp., 270 
F2d 140 (7th Cir 1959)), II, 3, pp 81-83 

Section 14(b) of Taft-Hartley Act Held to Authorize State 
Court Enforcement of State Ageney Shop Prohibition 
(Higgins v. Cardinal Mfg. Co., 188 Kan 11, 360 P2d 456, 
cert den 368 US 829 (1961)), V, 2, pp 96-99 

Union Security—Ageney Shop Illegal Under Nevada Right- 
To-Work Law (Amalgamated Ass’n of Street Employees 
v. Las Vegas T. R. Stage Line, Inc., 49 LRRM 2732 (De- 
cember 29, 1961)), V, 4, pp 100-102 

Union Security—Disecrimination by Union—Effect of Em- 
ployee’s Payment of Dues Subsequent to Adverse Arbitra- 
tion Award but Prior to Actual Discharge (International 
Ass’n of Machinists v. NLRB, 247 F2d 414 (2d Cir 1957)), 
I, 2, pp 73-74 

Union Shop Provision of Railway Labor Act Held Unconstitu- 
tional (Looper v. Georgia So. & Fla. Ry., No 16,537, Bibb 
Super Ct, Ga, Dee 8, 1958), II, 1, pp 78-80 


’ 


Welfare Plans 








see Pension and Welfare Plans 
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